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Eight weeks after the Supreme Court’s invalidation on June 26, 2008, of the Mil-

lionaire Amendment, which increased contribution limits to candidates opposing 

candidates who spend large amounts of their own wealth on the campaign,
1
 six 

candidates for election to Arizona’s legislature filed a federal complaint in the 

District of Arizona’s Phoenix courthouse, seeking to invalidate the matching 

funds provisions of the 1998 Arizona Clean Elections Act.
2
 

In Davis v. FEC, the Supreme Court held that the Millionaire Amendment 

violated the First Amendment because it created negative consequences for 

spending a candidate’s own money on campaign speech.
3
 Arizona’s Clean Elec-

tions Act provided matching funds to candidates participating in public campaign 

financing when non-participating candidates’ expenditures exceeded a statutory 

threshold.
4
 

On August 26, five days after the complaint was filed, Judge Roslyn O. Silver 

ordered the plaintiffs to file their motion for a temporary restraining order by 5:00 

p.m. that day and set hearing on the motion for two days later.
5
 

At the August 28 hearing, Judge Silver’s first question was why the case had 

been filed so recently.
6
 The plaintiffs responded that the statute had not applied to 

the first of them until July 25.
7
 On August 29, Judge Silver denied the temporary 

restraining order.
8
 Although the plaintiffs established a constitutional violation, 

Arizona has a “clear interest in running a smooth and orderly election” and “the 

length of time Plaintiffs waited to file their TRO also weighs in the balance 

against the Plaintiffs on the public interest determination.”
9
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After an October 9 hearing,
10

 Judge Silver denied the plaintiffs a preliminary 

injunction on October 14.
11

 On October 17, Judge Silver explained that again 

“[p]laintiffs have shown a very strong likelihood of success on the merits. How-

ever, given the extraordinary balance of the harms required in the context of an 

ongoing election, Plaintiffs have not met their burden in showing that they are en-

titled to a preliminary injunction.”
12

 

A serious difficulty with the plaintiffs’ case was the crafting of a suitable rem-

edy.
13

 Would campaign contributions have to be returned? The plaintiffs did not 

propose to the court a plan for workable relief.
14

 

After full litigation of the plaintiffs’ second amended complaint,
15

 Judge Sil-

ver declared, on January 20, 2010, that Arizona’s matching scheme for participat-

ing candidates opposing non-participating candidates was unconstitutional.
16

 The 

court of appeals reversed on May 21.
17

 The Supreme Court, however, agreed with 

Judge Silver, on June 27, 2011.
18

 

The parties stipulated to awards totaling $2 million in attorney fees and 

costs.
19
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