Holding an Election
Before University Students Can Register

May v. City of Montgomery
(Myron H. Thompson, M.D. Ala. 2:07-cv-738)

On Thursday, August 16, 2007, 12 days in advance of a city election, a member
of Montgomery’s city council and two mayoral candidates filed a federal action in
the Middle District of Alabama, complaining that the city’s moving its election
for mayor and city council from the second Tuesday in October to the fourth
Tuesday in August disadvantaged first-time voters at predominantly black Ala-
bama State University because many of them would not have moved to town in
time to register to vote.! The election date had been moved to comply with the
state’s implementation of the federal Uniformed and Overseas Citizens Absentee
Voting Act of 1986 (UOCAVA),% which requires sufficient time between an elec-
tion and a potential runoff for absentee ballots to reach overseas voters.> The
plaintiffs argued that UOCAVA did not apply to elections that did not include
federal offices.*

The complaint alleged that the earlier election violated section 2 of the Voting
Rights Act because it discriminated against black voters,” violated section 5 be-
cause it had not yet been precleared,® and violated state law.” The plaintiffs’ mo-
tion for a temporary restraining order, filed one day after the complaint was filed,
discussed only section 5.2

The court assigned the case to Judge Myron H. Thompson, who notified the
circuit’s chief judge that a section 5 claim required a three-judge court.” That
same cllgy, the circuit’s chief judge designated a three-judge court for the section 5
claim.
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When Judge Thompson is assigned a case that is referred to a three-judge
court, it is his practice to volunteer to do the logistical legwork in the case.** On
August 20, he conducted a conference with the parties by telephone.*?

The three-judge court held a short telephone oral argument with the parties
and the Justice Department on August 22, and the Justice Department assured the
court that the preclearance issue would be resolved promptly.** On August 23, the
earlier election was precleared, mooting the section 5 claim, so the three-judge
court was dissolved.™

Noting that the plaintiffs did not seek immediate relief on their section 2
claim, Judge Thompson declined to exercise immediate jurisdiction over the state
law claim: “It should be a state judge that should enjoin or vacate a State’s munic-
ipal election under state law, with that judicial decision subject to review by state
appellate judges.”™® On February 28, 2008, the parties agreed that the plaintiffs
would dismiss their section 2 claim with prejudice and dismiss their state claim
without prejudice.*®
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