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Introduction 

The Appellate Rules Advisory Committee has proposed a new Rule 32.1, 
which would permit attorneys and courts in federal appeals in all circuits to 
cite unpublished opinions. Currently, by local rules, courts in four circuits (the 
Second , Seventh, Ninth, and Federal Circuits) forbid citation to their unpub-
lished opinions in unrelated cases; we call these restrictive circuits. Courts 
in six circuits (the First, Fourth, Sixth, Eighth, Tenth, and Eleventh Circuits) 
d iscourage citation to their unpublished opinions, but permit it when there is 
no published opinion on point; we call these d iscouraging circuits. Courts 
in the remaining three circuits (the Third , Fifth, and District of Columbia Cir-
cuits) more freely permit citation to unpublished opinions; we call these 

permissive circuits.

 

At its June 2004 meeting, the Standing Committee on Rules of Practice 
and Procedure asked the Appellate Rules Advisory Committee to ask the 
Federal Jud icial Center to conduct empirical research that would yield results 
helpful to the Standing Committee s consideration of the Appellate Rules

 

Ad-
visory Committee s proposed rule.1

 

We undertook a research effort with three 
components: (1) a survey of judges, (2) a survey of attorneys, and (3) a survey 
of case files.2

 

We surveyed all 257 sitting circuit judges and asked them how citation 
rules are

 

likely to affect the time it takes to prepare unpublished opinions, the 
length of unpublished opinions, and the frequency of unpublished opinions. 
We also asked judges in circuits whose courts permit citation to unpublished 
opinions in unrelated cases the d iscouraging circuits and the permissive cir-
cuits whether these citations require additional work, are helpful, and are 
inconsistent with published authority. We asked judges in restrictive circuits 
whether special characteristics of their circuits would

 

create problems if attor-
neys were permitted to cite unpublished opinions in unrelated cases. The 

                                                

 

1. Below is the text proposed to the Standing Committee in June 2004:

 

Rule 32.1 Citing Judicial Dispositions

 

(a) Citation Permitted.

 

A court may not prohibit or restrict the citation of jud i-
cial opinions, orders, judgments, or other written d ispositions that have been des-
ignated as unpublished , not for publication, non-precedential, not prece-
dent, or the like.

 

(b) Copies Required. If a party cites a jud icial opinion, order, judgment, or 
other written disposition that is not available in a publicly accessible electronic da-
tabase, the party must file and serve a copy of that opinion, order, judgment, or 
disposition with the brief or other paper in which it is cited.

 

2. We are grateful to our colleagues Joe Cecil, Jim Eaglin, Tyeika Hartsfield , 
Estelita Huidobro, Carolyn Hunter, Dean Miletich, Donna Pitts-Taylor, and Jeannette 
Summers for their assistance with this research. We are grateful to Geoffrey Erwin, 
Sylvan Sobel, and Russell Wheeler for their quick review of this report.
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courts of appeals in both the First and the District of Columbia Circuits 
changed their local rules recently to relax their restrictions on citations to un-
published opinions, and we asked judges in those circuits about the effects of 
the rule changes.

 

To get a representative sample of appellate attorneys who practice in 
each circuit, we selected the authors of briefs filed in a random sample of ap-
peals in each circuit where a counseled brief was filed on both sides cases 
we call fully briefed appeals. We asked attorneys about their desires to cite 
unpublished opinions in the cases selected , and we asked them about the 
probable impact of a rule permitting citation to unpublished opinions.

 

We examined a random sample of cases filed in each circuit to determine 
how often attorneys and courts cite unpublished opinions in unrelated cases. 
We have also collected data on whether the cases are resolved by published or 
unpublished opinions, or without opinions, and how long the published and 
unpublished opinions are.

 

We prepared this preliminary report to present to the Appellate Rules 
Advisory Committee at its meeting in Washington, D.C., on April 18, 2005. 
This report includes analyses of all responses in the survey of judges, almost 
all of the responses in the survey of attorneys, and a majority of cases in the 
survey of case files (9 out of 13 circuits). We expect to have all data analyzed 
before the Standing Committee meets June 15 16, 2005.

 



 

3

 
Chapter One: 

 
Survey of Judges

 

Judges in circuits that permit citation to unpublished opinions in unrelated 
cases do not think the number of unpublished opinions that they author, the 
length of their unpublished opinions, or the time it takes them to draft unpub-
lished opinions would change if the rules on citing unpublished opinions 
were to change. Judges in circuits that recently relaxed their rules on citation 
to unpublished opinions reported some increase in such citations, but

 

no im-
pact on their work.

 

Judges in circuits that permit citation to unpublished opinions in unre-
lated cases reported that these citations create only a small amount of addi-
tional work and are seldom inconsistent with published authority, but they 
are no more than occasionally helpful.

 

Judges in circuits that forbid citation to unpublished opinions in unre-
lated cases, on the other hand , pred icted that relaxing the ru les on citation to 
unpublished opinions will result in shorter opinions or opinions that take 
more time to prepare.

 

We surveyed all 257 sitting circuit judges, includ ing 165 active judges 
and 92 senior judges; 222 responded (86%). The response rate for ind ividual 
circuits ranged from 64% in the District of Columbia Circuit (7 out of 11 
judges) to 95% in the Sixth Circuit (21 out of 22 judges). (See Exhibit 1.)

 

Ten judges (4%) responded to the survey, but d id not answer its ques-
tions (one judge in a restrictive circuit a senior judge in the Second Circuit 
who observed that senior judges in that circuit do not prepare unpublished 
opinions; five judges in d iscouraging circuits three judges in the Fourth Cir-
cuit who opined that their local rule works well as it is, one judge in the 
Eighth Circuit who referred us to the views expressed by Judge Arnold in An-
astasoff v. United States, 223 F.3d 898 (8th Cir. 2000), and one judge in the Tenth 
Circuit; and four judges in permissive circuits one judge in the Fifth Circuit 
and three judges in the District of Columbia Circuit who opined that their lo-
cal rule works well as it is).

 

Part I. Preparing Unpublished Opinions

 

Most judges in circuits that permit citation to the court s unpublished opin-
ions said that a change in the rules making such opinions either more or less 
citable would have no impact on the number of unpublished opinions, the 
length of unpublished opinions, or the time it takes to d raft them. Among 
judges in the circuits that prohibit citation to their unpublished opinions in 
unrelated cases, nearly half said that their unpublished opinions would get

 

shorter if they were to become citable, and over half of the judges said that 
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their unpublished opinions would take more time to write. Most judges in the 
Second , Ninth, and Federal Circuits said that citations to unpublished opin-
ions would create special

 
problems for their circuits, but most judges in the 

Seventh Circuit said that such citations would not create special problems.

 

A. If Citation Were Prohibited (Discouraging and Permissive 
Circuits)

 

We asked judges in circuits that permit citation to their

 

unpublished opinions 
to tell us what would happen if citation to the court s unpublished opinions 
were prohibited . We posed these questions to the 155 judges in the d iscourag-
ing circuits (105 judges in the First, Fourth, Sixth, Eighth, Tenth, and Eleventh

 

Circuits)3

 

and the permissive circuits (50 judges in the Third , Fifth, and Dis-
trict of Columbia Circuits).4

 

1. Length of Unpublished Opinions

 

We asked: If attorneys in your circuit were prohibited from citing your court s 
unpublished opinions, would the length of the unpublished opinions that you 
author increase, decrease, or stay the same? If there would be an increase or 
decrease, which best describes the degree of change? Choices were very great, 
great, moderate, small, and very small.

 

In circuits that permit citation to the court s unpublished opinions, 
judges would not expect the length of unpublished opinions to change if they 
were not citable. We received answers to these questions from 79% of the 
judges asked . A large majority (101 out of 123, or 82%) said that the length of 
their unpublished opinions would stay the same if attorneys were prohibited 
from citing them. (See Exhibit 2.) Among the judges who said that their un-
published opinions would change in length, approximately twice as many 
said that they would decrease in length as said that they would increase in 
length (15 or 12% compared with 7 or 6%). Only six judges (5%) said that the 
change would be more than moderate; four said that there would be a great 
decrease or a very great decrease and

 

two said that there would be a great in-
crease.

 

2. Drafting Time

 

We asked: If attorneys in your circuit were prohibited from citing your court s 
unpublished opinions, would the amount of time spent by your chambers in 
preparing unpublished opinions increase, decrease, or stay the same? If there 

                                                

 

3. Three judges in the Fourth Circuit and one judge in the Eighth Circuit said that 
they regard their circuit as a circuit that prohibits citation to unpublished opinions.

 

4. One judge in the Third Circuit and one judge in the Fifth Circuit said that they 
regard their circuit as a circuit that prohibits citation to unpublished opinions.
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would be an increase or decrease, which best describes the degree of change? 
Choices were very great, great, moderate, small, and very small.

 
In circuits that permit citation to the court s unpublished opinions, 

judges would not expect the time it takes to prepare unpublished opinions to 
change if the opinions were not citable. We received answers to these ques-
tions from 79% of the judges asked. A large majority (103 out of 123, or 84%) 
said that the amount of time spent preparing unpublished opinions would 
stay the same if attorneys were prohibited from citing them. (See Exhibit 3.) 
Among the judges who said that the amount of time preparing unpublished 
opinions would change, all but one said that the amount of time would de-
crease. Only three judges (2%) said that the change would be more than mod-
erate; all three said there would be a great decrease or a very great decrease.

 

B. If Citation Were Allowed Only Sometimes (Permissive 
Circuits)

 

We asked judges in circuits that freely permit citation to the court s unpub-
lished opinions to tell us what would happen if citation to the court s unpub-
lished opinions were permitted only when there is no published opinion on 
point. We posed these questions only to the 50 judges in the permissive cir-
cuits (the Third, Fifth, and District of Columbia Circuits).

 

1. Length of Unpublished Opinions

 

We asked: If attorneys were allowed to cite an unpublished opinion of your 
court only when there is no published opinion on point, would the length of 
the unpublished opinions that you author increase, decrease, or stay the 
same? If there would be an increase or decrease, which best describes the de-
gree of change? Choices were very great, great, moderate, small, and very 
small.

 

In circuits that freely permit citation to the court s unpublished opinions, 
judges would not expect the length of unpublished opinions to change if they 
could be cited only when there is no published opinion on point. We received 
answers to these questions from 72% of the judges asked. A large majority (27 
out of 36, or 75%) said that the length of the unpublished opinions that they 
authored would not change if attorneys were permitted to cite them only 
when there was no published opinion on point. (See Exhibit 4.) Among the 
judges who said that their unpublished opinions would change in length, all 
but one said that the length would increase. Only two judges (6%) said that 
the change would be more than moderate; both said that there would be a 
great increase or a very great increase.

 

2. Drafting Time

 

We asked: If attorneys in your circuit were allowed to cite an unpublished 
opinion of your court only when there is no published opinion on point, 



Citations to Unpublished Opinions in the Federal Courts of Appeals: Preliminary Report

  

6

 
would the amount of time spent by your chambers in preparing unpublished 
opinions increase, decrease, or stay the same? If there would be an increase or 
decrease, which best describes the degree of change? Choices were very great, 
great, moderate, small, and very small.

 

In circuits that freely permit citation to the court s unpublished opinions, 
judges would not expect the time it takes to prepare unpublished opinions to 
change if the opinions could be cited only when there is no published opinion 
on point. We received answers to these questions from 74% of the judges 
asked . A large majority (28 out of 37, or 76%) said that the amount of time 
spent preparing unpublished opinions would stay the same if attorneys were 
permitted to cite them only when there is no published opinion on point. (See 
Exhibit 5.) All of the judges who said that the

 

amount of time preparing un-
published opinions would change said that it would increase (9, or 24%). Only 
one said that the change would be more than moderate; this judge said that 
there would be a great increase.

 

C. If Citation Were Always Allowed

 

We asked judges in circuits that either do not permit citation to their unpub-
lished opinions or permit citation to their unpublished opinions only when 
there is no published opinion on point to tell us what would happen if citation 
to the court s unpublished opinions were freely permitted.

 

1. Number of Unpublished Opinions (Discouraging Circuits)

 

We posed these questions to the 105 judges in the d iscouraging circuits (the 
First, Fourth, Sixth, Eighth, Tenth, and Eleventh Circuits).

 

We asked: If no restrictions were placed on the ability of an attorney to 
cite an unpublished opinion of your court for its persuasive value, do you 
think that the number of unpublished opinions that you author would in-
crease, decrease, or stay the same? If there would be an increase or decrease, 
which best describes the degree of change? Choices were very great, great, 
moderate, small, and very small.

 

In circuits that permit citation to the court s unpublished opinions only 
when there is no published opinion on point, judges would not expect the 
number of unpublished opinions that they author to change if citation to the 
opinions were permitted more freely. We received answers to these questions 
from 79% of the judges asked . A large majority (66 out of 83, or 80%) said that 
the number of unpublished opinions that they author would stay the same if 
attorneys could cite the court s unpublished opinions more freely. (See Exhibit 
6.) Among the judges who said that the number of unpublished opinions that 
they author would change, more than three times as many said that the num-
ber would decrease as said that the number would increase (13, or 16%, com-
pared with 4, or 5%). Only six judges (7%) said that the change would be more 
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than moderate; four said that there would be a great decrease or a very

 
great 

decrease, and two said that there would be a great increase.

 
2. Length of Unpublished Opinions (Restrictive and Discouraging Circuits)

 

We posed these questions to the 207 judges in the restrictive circuits (102 
judges in the Second, Seventh, Ninth, and Federal Circuits) and the discourag-
ing circuits (105 judges in the First, Fourth, Sixth, Eighth, Tenth, and Eleventh 
Circuits). The word ing of the questions was slightly d ifferent for the two 
types of circuits.

 

Restrictive Circuits Of judges in the restrictive circuits we asked: If at-
torneys in your circuit were allowed to cite unpublished opinions of your 
court, would the length of the unpublished opinions that you author increase, 
decrease, or stay the same? If there would be an increase or decrease, which 
best describes the degree of change? Choices were very great, great, moderate, 
small, and very small.

 

Discouraging Circuits Of judges in the d iscouraging circuits we asked: If 
no restrictions were placed on the ability of an attorney to cite an unpublished 
opinion of your court for its persuasive value, would the length of the unpub-
lished opinions that you author increase, decrease, or stay the same? If there 
would be an increase or decrease, which best describes the degree of change? 
Choices were very great, great, moderate, small, and very small.

 

We received answers to these questions from 83% of the judges asked . A 
large majority of judges (69 out of 88, or 78%) in the restrictive circuits said that 
the length of the unpublished opinions that they author would change if attor-
neys were permitted to cite them, but a substantial majority of judges (58 out 
of 84, or 69%) in the discouraging circuits

 

said that the length of the unpub-
lished opinions that they author would not change

 

if attorneys were permitted 
to cite them freely. (See Exhibit 7.)

 

A plurality of judges in restrictive circuits said that the length of their 
unpublished opinions would decrease if attorneys were permitted to cite 
them. Among the large majority of judges (41 out of 69, or 59%) in restrictive 
circuits who said that their unpublished opinions would change in length, 
most said that the opinions would decrease in length. Most of these judges (33 
out of 41, or 80%) said that the decrease would be more than moderate; 16 
judges said there would be a very great decrease, and 17 judges said there 
would be a great decrease. Of the judges who said that their unpublished 
opinions would increase in length, half said that the increase would be mod-
erate or less, and half said that the increase would be more than moderate. Six 
judges said that there would be a very great increase in the length of their un-
published opinions, and eight judges said that there would be a great increase 
in the length of their unpublished opinions.

 

Very few judges in d iscouraging circuits said that the length of their un-
published opinions would decrease if attorneys were permitted to cite them 
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more freely. Among the minority of judges (26 out of 84, or 31%) in discourag-
ing circuits who said that their unpublished opinions would change in length, 
a large majority (22 out of 26, or 85%) said that the opinions would increase in 
length. Most of these judges (12 out of 22, or 55%) said that the increase would 
be moderate or less; two judges said that there would be a very great increase, 
and eight judges said that there would be a great increase. Only four judges 
(5%) in d iscouraging circuits said that the length of their unpublished opin-
ions would decrease if attorneys could cite them more freely; half said that 
there would be

 

a great decrease and half said that the decrease would be 
moderate or less.

 

3. Drafting Time (Restrictive and Discouraging Circuits)

 

We posed these questions to the 207 judges in the restrictive circuits (102 
judges in the Second, Seventh, Ninth, and Federal Circuits) and the discourag-
ing circuits (105 judges in the First, Fourth, Sixth, Eighth, Tenth, and Eleventh 
Circuits). The word ing of the questions was slightly d ifferent for the two 
types of circuits.

 

Restrictive Circuits Of judges in the restrictive

 

circuits we asked: If at-
torneys in your circuit were allowed to cite unpublished opinions of your 
court, would the amount of time spent by your chambers in preparing unpub-
lished opinions increase, decrease, or stay the same? If there would be an in-
crease or decrease, which best describes the degree of change? Choices were 
very great, great, moderate, small, and very small.

 

Discouraging Circuits Of judges in the d iscouraging circuits we asked: If 
no restrictions were placed on the ability of an attorney to cite an unpublished 
opinion of your court for its persuasive value, would the amount of time 
spent by your chambers in preparing unpublished opinions increase, de-
crease, or stay the same? If there would be an increase or decrease, which best 
describes the degree of change? Choices were very great, great, moderate, 
small, and very small.

 

We received answers to these questions from 84% of the judges asked . A 
very large majority of judges (160 out of 173, or 92%) who answered these 
questions said that the amount of time they spend preparing unpublished 
opinions would stay the same or increase if attorneys could cite the unpub-
lished opinions more freely. (See Exhibit 8.) A majority of judges (50 out of 89, 
or 56%) in the restrictive circuits

 

said that the time they would take to prepare 
unpublished opinions would increase if attorneys were permitted to cite the 
opinions, but a majority of judges (47 out of 84, or 56%) in the discouraging cir-
cuits said they would take the same amount of time to prepare unpublished

 

opinions if attorneys were permitted to cite the opinions freely.

 

Among the majority of judges in restrictive circuits who said that the 
amount of time they spend preparing unpublished opinions would increase if 
attorneys could cite them, a substantial majority (33 out of 50, or 66%) said 
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that the increase would be more than moderate. This includes more than a 
third of all judges (37%) in restrictive circuits who responded to the questions. 
Twelve judges said the increase would be very great; 21 judges said the in-
crease would be great. Among the small minority of judges (12 out of 89, or 
13%) who said that the amount of time would decrease, four said the increase 
would be very great, and four said the increase would be great.

 

Among the minority of judges in

 

discouraging circuits who said that the 
amount of time they spend preparing unpublished opinions would change if 
attorneys could cite the opinions freely, all but one said that the amount of 
time would increase. Eleven judges said that the increase would be more than 
moderate, four said the increase would be very great, and seven said that the 
increase would be great. One judge said that there would be a great decrease.

 

4. Problems (Restrictive Circuits)

 

We posed these questions to the 102 judges in the restrictive circuits (the Sec-
ond, Seventh, Ninth, and Federal Circuits).

 

We asked: Would a rule allowing the citation of unpublished opinions in 
your circuit cause problems due to any special characteristics of your court or 
its practices? If your answer is yes, p lease describe the relevant characteris-
tics.

 

We received an answer to the first question from 84% of the judges 
asked . A substantial majority of the judges (58 out of 86, or 67%) said that a 
rule permitting citation to the court s unpublished opinions would be espe-
cially problematic for their circuit. (See Exhibit 9.) But although a substantial 
majority of judges (53 out of 74, or 72%) in the Second , Ninth, and Federal 
Circuits said that there would be special problems, a majority of judges (7 out 
of 12, or 58%) in the Seventh Circuit said that there would not be special prob-
lems.

 

Fifty-seven judges offered thoughts on the effect of permitting citation to 
unpublished opinions in their courts. (See Appendix A.) Twenty judges pre-
d icted that citations to unpublished opinions would increase judges work-
load . Thirteen judges pred icted that unpublished opinions would become 
shorter if they could be cited . Seven judges expressed concern about the qual-
ity of the court s unpublished opinions. Six judges observed that citations to 
unpublished opinions are unlikely to be helpful. Five judges pred icted that if 
unpublished orders could be cited, it could take the court longer to resolve the 
cases in which they are issued . Three judges pred icted that allowing citation 
to unpublished opinions could ultimately result in their being precedential. 
One judge pred icted that permitting citations to unpublished opinions would 
provide the government with an advantage. A few judges offered thoughts on 
more than one of these topics, and eight judges expressed other thoughts.
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Part II. Work of Chambers Reviewing Briefs 
(Discouraging and Permissive Circuits)

 
Most judges told us that citations to unpublished opinions create a small or 
very small amount of additional work for them, are occasionally or seldom 
helpful, and are seldom inconsistent with published authority.

 

We posed these questions to the 155 judges in the d iscouraging circuits 
(105 judges in the First, Fourth, Sixth, Eighth, Tenth, and Eleventh Circuits) 
and permissive circuits (50 judges in the Third, Fifth, and District of Columbia 
Circuits).

 

1. Work

 

We asked: When a brief cites an unpublished opinion of your court, how 
much additional work does this citation create for you and your chambers 
staff? Choices were a very great amount, a great amount, some, a small 
amount, and a very small amount.

 

Citations to unpublished opinions do not appear to create much addi-
tional work for the court. We received answers to this question from 75% of 
the judges asked .5

 

Almost all judges (114 out of 116, or 98%) said that an un-
published opinion creates less than a great amount of additional work. (See 
Exhibit 10.) Approximately half of the judges who responded said that cita-
tions to unpublished opinions create a very small amount of additional work 
(57 out of 116, or 49%; 40 out of 82, or 49%, in discouraging circuits, and 17 out 
of 34, or 50%, in permissive circuits).

 

2. Helpfulness

 

We asked: Which of the following best describes how often the citation of an 
unpublished opinion of your court has been helpful? Choices were very often, 
often, occasionally, seldom, and never.

 

Citations to unpublished opinions do not appear to be helpful very often. 
We received answers to this question from 79% of the judges asked . A very 
large majority (116 out of 123, or 94%) said that citations to unpublished opin-
ions have been helpful less than often. (See Exhibit 11.) A large minority (48 
out of 123, or 39%) said that citations to unpublished opinions are occasionally 
helpful, and another large minority (54 out of 123, or 44%) said that citations 
to unpublished opinions are seldom helpful. A smaller minority (14 out of 
123, or 11%) said that citations to unpublished opinions are never helpful. Six 
judges (5%) said that citations to unpublished opinions are

 

often helpful, and 
one judge (1%) said that such citations are very often helpful.

 

                                                

 

5. Five judges wrote none, which was not one of the choices offered .
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3. Inconsistency

 
We asked: Which of the following best describes how often an attorney has 
cited an unpublished opinion of your court that is inconsistent or d ifficult to 
reconcile with a published opinion of your court? Choices were very often, 
often, occasionally, seldom, and never.

 

We received answers to this question from 79% of the judges asked. Al-
most all judges (119 out of 122, or 98%) said that cited unpublished opinions 
have been inconsistent or d ifficult to reconcile with published authority less 
than often. (See Exhibit 12.) Many judges (33 out of 122, or 27%) said that 
cited unpublished opinions are occasionally inconsistent, most (67 out of 122, 
or 55%) said that cited unpublished opinions are seldom inconsistent, and a 
few (19 out of 122, or 16%) said that cited unpublished opinions are never in-
consistent. Only two judges (2%) said that such opinions are often inconsis-
tent, and only one judge (1%) said that such opinions are very often inconsis-
tent. Although the majority response in most circuits was seldom or never, a 
substantial majority of Sixth Circuit judges (14 out of 20, or 70%) said that 
cited unpublished opinions are occasionally inconsistent with published au-
thority.

 

Part III. Effect of New Local Rules (A Discouraging 
Circuit the First Circuit and a Permissive Circuit the 
District of Columbia Circuit)

 

Two circuits have recently changed their local rules on citations to unpub-
lished opinions. The courts of appeals for the First Circuit and the District of 
Columbia Circuit used to prohibit citations to their unpublished opinions in 
unrelated cases.

 

The court of appeals for the First Circuit still d iscourages such citations 
but permits them if they have persuasive value and if there is no published 
opinion on point. The First Circuit used to be a restrictive circuit and is now a 
discouraging circuit.

 

The court of appeals for the District of Columbia Circuit now permits ci-
tation to unpublished opinions as precedent. The District of Columbia Circuit 
used to be a restrictive circuit and is now a permissive circuit. Only unpub-
lished opinions issued after the effective date of the ru le change, January 1, 
2002, maybe be cited in unrelated cases, however.

 

We asked these questions of the 10 judges in the First Circuit and the 11 
judges in the District of Columbia Circuit. These judges told us that attorneys 
are now citing unpublished opinions more often, but this has not had an im-
pact on their work.
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1. Frequency of Citation 

We asked: Since this new local ru le took effect, have attorneys cited unpub-
lished opinions much more often, somewhat more often, as often as before, 
somewhat less often, or much less often?

 

We received answers to this question from 70% of the judges in the First 
Circuit. Most judges (5 out of 7, or 71%) said that attorneys cite unpublished 
opinions more often than before; of these judges, one judge said that it hap-
pens much more often, and four judges said that it happens somewhat more 
often. (See Exhibit 13.) Two judges said that it happens as often as before.

 

We received answers to this question from 36% of the judges in the Dis-
trict of Columbia Circuit. Most judges (3 out of 4, or 75%) said that attorneys 
cite unpublished opinions somewhat more often than before; one judge said 
that it happens as often as before. (See Exhibit 13.)

 

2. Drafting Time

 

We asked: Since this new local rule took effect, has the amount of time that 
you have spent d rafting unpublished opinions increased , decreased , or re-
mained unchanged? If the amount of time that you have spent d rafting un-
published opinions has changed , has the change been very great, great, small, 
or very small?

 

We received answers to these questions from 80% of the judges in the 
First Circuit. Almost all of the judges (7 out of 8, or 88%) said the amount of 
time they spend drafting unpublished opinions has not changed since they 
became citable; one judge said that there has been a small increase in time 
spent drafting unpublished opinions. (See Exhibit 14.)

 

We received answers to these questions from 36% of the judges in the 
District of Columbia Circuit. All four judges said that the amount of time they 
spend drafting unpublished opinions has not changed since they became cit-
able. (See Exhibit 14.)

 

3. Work

 

We asked: Has the new local ru le made your work harder or easier? If the 
new local rule has made your work harder or easier, has the change been very 
great, great, small, or very small?

 

We received answers to these questions from 80% of the judges in the 
First Circuit. Almost all of the judges (7 out of 8, or 88%) said that there has 
been no appreciable change in the d ifficulty of their work since their circuit 
adopted a new rule permitting citation to unpublished opinions; one judge 
said that the work has become harder, but it has been a very small change. 
(See Exhibit 15.)

 

We received answers to these questions from 36% of the judges in the 
District of Columbia Circuit. All four judges said that there has been no ap-
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preciable change in the d ifficulty of their work since their circuit adopted a 
new rule permitting citation to unpublished opinions. (See Exhibit 15.)
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Chapter Two:  

 
Survey of Attorneys

 

A random sample of federal appellate attorneys expressed a substantial inter-
est in citing unpublished opinions. Most attorneys said that a rule permitting 
citation to unpublished opinions would not impose a burden on their work, 
and most expressed support for such a rule.

 

To get a representative sample of attorneys practicing in each of the 13 
circuits, we surveyed the authors of the briefs filed in the cases selected for the 
survey of case files a random sample of cases in each circuit. So that our 
sample would be balanced between appellant and appellee attorneys, we sur-
veyed authors of briefs in cases that were fully briefed , by which we mean a 
counseled brief was filed on both sides. We identified 375 attorneys to survey, 
ranging from 12 in the Fourth Circuit to 41 in the Eighth Circuit. We anticipate 
a response rate of approximately 82%. We have already received 286 re-
sponses (76%).6 (See Exhibit 16.)

 

Part I. Citing Unpublished Opinions in Briefs

 

A substantial number of attorneys told us that they would have been likely to 
cite an unpublished opinion if their court s rules on such citations had been 
more lenient.

 

A. Wanted to Cite an Unpublished Opinion

 

1. Opinions by this Circuit

 

We asked: When doing your legal research for this appeal, d id you encounter 
one or more unpublished opinions, memoranda, or orders of the court of ap-
peals for this circuit

 

that you would have liked to cite, but d id not because of 
the court s rules on citations to unpublished opinions?

 

Just over a third (39%) of the attorneys said yes. 7 (See Exhibit 17.) More 
attorneys in restrictive circuits said yes (50%, ranging from 33% in the Sec-
ond Circuit to 70% in the Federal Circuit) than in the d iscouraging circuits 
(36%, ranging from 25% in the Eleventh Circuit to 46% in the Eighth Circuit) 
or the permissive circuits (32%, ranging from 27% in the District of Columbia 
Circuit to 35% in the Fifth Circuit).

 

                                                

 

6. Some attorneys who responded to the survey did not answer every question.

 

7. For the attorney survey, averages across circuits are computed so that each cir-
cuit is weighted equally.
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2. Opinions by Other Courts

 
We asked: When doing your legal research for this appeal, d id you encounter 
one or more unpublished opinions, memoranda, or orders of one or more other 
courts that you would have liked to cite, but d id not because of the court s 
rules on citations to unpublished opinions?

 

A minority of attorneys (29%) said yes. (See Exhibit 18.) More attorneys 
in restrictive circuits said yes (39%, ranging from 19% in the Second Circuit 
to 50% in the Ninth and Federal Circuits) than

 

in the d iscouraging circuits 
(24%, ranging from 13% in the First and Eleventh Circuits to 50% in the Eighth 
Circuit) or the permissive circuits (27%, ranging from 12% in the Fifth Circuit 
to 42% in the Third Circuit).

 

B. Would Have Cited an Unpublished Opinion 
1. Opinions by this Circuit

 

We asked: Had this circuit s rules on citation to unpublished opinions been 
more lenient

 

than they are, do you think you would have cited one or more 
unpublished opinions, memoranda, or orders of the court of appeals for this 
circuit in your brief or briefs in this appeal?

 

Nearly half of the attorneys (47%) said yes. (See Exhibit 19.) More at-
torneys in the restrictive circuits said yes (56%, ranging from 43% in the 
Second Circuit to 70% in the Federal Circuit) than in the d iscouraging circuits 
(45%, ranging from 33% in the First Circuit to 58% in the Sixth Circuit) or the 
permissive circuits (40%, ranging from 31% in the District of Columbia Circuit 
to 47% in the Third Circuit).

 

2. Opinions by Other Courts

 

We asked: Had the circuit s rules on citation to unpublished opinions been 
more lenient

 

than they are, do you think you would have cited one or more 
unpublished opinions, memoranda, or orders of one or more other courts

 

in 
your brief or briefs in this appeal?

 

Approximately one third of the attorneys said yes (34%). (See Exhibit 
20.) More attorneys in the restrictive circuits said yes (36%, ranging from 
29% in the Second Circuit to 50% in the Ninth Circuit) than in the d iscourag-
ing circuits (34%, ranging from 13% in the First Circuit to 55% in the Eighth 
Circuit) or the permissive circuits (30%, ranging from 18% in the Fifth Circuit 
to 46% in the Third Circuit).

 



Citations to Unpublished Opinions in the Federal Courts of Appeals: Preliminary Report

  

17

 
Part II. The Impact of the Proposed Rule

 
1. Burden

 
Attorneys reported that a ru le permitting citation to unpublished opinions in 
unrelated cases would have little impact on their workloads.

 

We asked: What effect on your appellate work would a new rule of ap-
pellate procedure freely permitting citations to unpublished opinions in all 
circuits (but not changing whether such opinions are bind ing precedent or 
not) have on your federal appellate work? Choices were substantially more 
burdensome, a little bit more burdensome, no appreciable impact, a little less 
burdensome, and substantially less burdensome.

 

A plurality of attorneys (36%) said that a rule permitting citation to un-
published opinions in unrelated cases would have no appreciable impact on 
their workloads. (See Exhibit 21.) Regard ing the choices ranging from sub-
stantially less burdensome to substantially more burdensome as a scale from 1 
to 5, the average burden rating among the attorneys answering this question 
was 3.1, which corresponds to very slightly more burdensome. The average 
change in burden pred icted by attorneys was slightly higher in the restrictive 
and d iscouraging circuits (3.1) than in the permissive circuits (3.0). The aver-
ages for individual circuits ranged from 2.7 in the Federal Circuit (slightly less 
burdensome) to 3.5 in the Fourth Circuit (slightly more burdensome).

 

Approximately 10% of the attorneys said that a rule freely permitting ci-
tation to unpublished opinions in unrelated cases would make their work 
substantially more burdensome. The rates for this answer by circuit were 
highest in the Ninth Circuit (29%) and the First Circuit (19%). The rates for all 
other circuits were 13% or less.

 

Approximately 8% of the attorneys said that a rule freely permitting cita-
tion to unpublished opinions in unrelated cases would make their work sub-
stantially less burdensome. The rates for individual circuits ranged from 0% in 
three circuits (the First, Second , and Seventh Circuits) to 18% in the Federal 
Circuit.

 

2. Open-Ended Question

 

We asked: The Appellate Rules Advisory Committee has proposed a new na-
tional rule, which would permit citation to the courts of appeals unpublished 
opinions; what impact would you expect such a rule to have?

 

Although attorneys were not asked explicitly whether they would sup-
port or oppose the proposed rule, their support or opposition was often ap-
parent from their answers.

 

Of the 258 attorneys who answered this question, 
most were supportive of the proposed rule (142, or 55%), many opposed the 
proposed ru le (53, or 21%), and many were neutral (63, or 24%). (See Appen-
dix B for a compilation of the responses.)
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Many attorneys commented on the implications of having a substantial 

amount of additional legal authority to cite. Eighty-five attorneys saw this as 
having access to additional valuable resources, but three attorneys worried 
about bias in the additional authority. Twenty-eight attorneys observed that a 
substantial amount of legal authority to cite entails a substantial amount of 
additional work, but four attorneys said that they already review the unpub-
lished opinions anyway.

 

Many attorneys commented on how unpublished opinions are used. 
Three attorneys d iscussed strategies for using unpublished opinions even 
when it is not permissible to cite them. Twenty-three attorneys observed that 
unpublished opinions are not precedents, which implies that they would not 
be very useful. Another 16 attorneys provided additional comments calling 
into question the usefulness of unpublished opinions as authorities. Twelve 
attorneys opined that unpublished opinions tend not to be of as high quality 
as published opinions in their d rafting, but one attorney said that the quality 
of unpublished opinions is good.

 

A strong historical reason for restricting citation to unpublished opinions 
was the fact that many attorneys d id not have easy access to them. But now 
that so many unpublished opinions are available electronically, this reason 
appears to have less force. Twelve attorneys mentioned how accessible un-
published opinions are now, but 14 attorneys said that unpublished opinions 
are still often less accessible than published opinions.

 

Many attorneys commented on what impact on the court and the law the 
ability to cite unpublished opinions might have. Nineteen attorneys pred icted 
an increase in legal consistency, but three attorneys pred icted a decrease in 
consistency. Sixteen attorneys pred icted

 

that unpublished opinions would 
improve in quality if they could be cited . Three attorneys, on the other hand , 
pred icted that unpublished opinions would just get shorter. Two attorneys 
pred icted that such opinions would get longer. Five attorneys pred icted that 
cases resulting in unpublished opinions would take longer to resolve.

 

Several attorneys addressed broad policy issues related to whether attor-
neys can cite unpublished opinions. Six attorneys opined that the ability to 
cite unpublished opinions would make courts more accountable. Three attor-
neys observed that the proposed ru le would further blur the d istinction be-
tween published and unpublished opinions. And 11 attorneys suggested that 
perhaps the distinction should be eliminated.

 

Fifty-three attorneys provided other comments: 26 were supportive of 
the proposed rule, 25 were neutral, and two were opposed to it.
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Chapter Three:

 
Survey of Case Files

 

From all of the appeals filed in federal courts of appeals in 2002, we selected at 
random 50 in each circuit.8

 

We determined whether each of the 650 appeals selected was resolved by 
a published opinion (86, or 13%) or an unpublished opinion (217, or 33%). 
Approximately half of the appeals (327) were not resolved by an opinion. We 
designated these cases as resolved by docket judgments. The cases have 
docket entries stating how the cases were resolved (e.g., appeal voluntarily 
d ismissed , certificate of appealability denied) and an order to that effect may 
be in the case file, but not a document in the form of an opinion. A small 
number of the cases selected (20, or 3%) have not yet been resolved . (See Ex-
hibit 22 for the ind ividual circuits data.) Of the opinions issued in these ran-
domly selected cases, 28% were published . (See Exhibit 23 for the ind ividual 
circuits data.)

 

We examined all of the citations in the briefs and opinions filed in the 650 
selected cases. We d id not examine pro se

 

briefs, and we d id not examine 
memoranda supporting or opposing motions. One or more counseled briefs 
were filed in 40% of the cases. (See Exhibit 24 for the individual circuits data.)

 

We used WestCheck and Westlaw to examine every citation to an opin-
ion in every brief and opinion in the selected cases. This report describes all 
citations to unpublished opinions. The data are described by circuit.

 

We have finished examining case files for nine circuits. We cannot d raw 
firm conclusions until we have examined all of the data, but the following is 
what we have observed so far.

 

There are citations to unrelated unpublished opinions in a brief or an 
opinion in approximately one-third of briefed cases, and this rate is ap-
proximately the same for restrictive, d iscouraging, and permissive circuits. 
Approximately half of the cases with citations to unpublished opinions have 
citations only to unpublished opinions of other courts other courts of ap-
peals, d istrict courts, and state courts. Unpublished opinions of courts in re-
strictive circuits are cited to those courts less often than unpublished opinions 
by other courts are cited to the other courts.

 

We found opinions by courts of appeals in one restrictive circuit (one 
opinion in the Seventh Circuit),9

 

one d iscouraging circuit (four opinions in the 

                                                

 

8. The number of cases filed in 2002 per circuit ranged from 1,105 for the District of 
Columbia Circuit to 12,365 for the Ninth Circuit. (See Exhibit 21.)

 

9. In United States v. George, 363 F.3d 666 (7th Cir. 2004), the court cited an opinion 
by the d istrict court for the Eastern District of Pennsylvania that was initially pub-



Citations to Unpublished Opinions in the Federal Courts of Appeals: Preliminary Report

  

20

 
Tenth Circuit),10

 
and one permissive circuit (two opinions in the Third Cir-

cuit)11

 
that cite unrelated unpublished opinions. We found three opinions by 

the court of appeals for the Tenth Circuit that cite its own unpublished opin-
ions.12

 
Interestingly, one of these opinions also cites an unpublished opinion 

by the court of appeals for the Ninth Circuit, a restrictive circuit.13

 
We have 

not finished examining cases in the First, Sixth, District of Columbia, and Fed-
eral Circuits.

 

When unpublished opinions are cited , especially in briefs, they are often 
included in string citations, and it does not appear to someone not intimately 
involved in the cases that inclusion or exclusion of these citations would make 
much of a difference.

 

This chapter includes data, for the nine circuits that we have completed, 
on how the selected appeals were resolved , includ ing how often they were 
resolved by published or unpublished opinions and how often these opinions 
are short or very short, and includ ing descriptions of all citations to unrelated 
unpublished opinions in briefs and opinions. Once all the data have been col-
lected and they can be analyzed , much of this material will be moved to an 
appendix.

 

                                                                                                                                

 

lished , but subsequently withdrawn by the court and replaced by a new published 
opinion.

 

10. In United States v. Cruz-Alcala, 338 F.3d 1194 (10th Cir. 2003), the court cited one 
of its own unpublished opinions and an unpublished opinion by the court of appeals 
for the Ninth Circuit. In Wiransane v. Ashcroft, 366 F.3d 889 (10th Cir. 2004), the court 
cited one of its own unpublished opinions and an unpublished opinion by the court of 
appeals for the Third Circuit. In

 

Jackson v. Barnhart, 60 Fed. Appx. 255, 2003 WL 
1473554 (10th Cir. 2003), the court cited one of its own unpublished opinions.

 

The court published three opinions in O Centro Espirita Beneficiente Uniao do Vegetal 
v. Ashcroft (10th Cir. 02 2323, filed 12/03/2002, judgment 11/12/2004). First the court 
published an opinion by a two-judge panel staying the d istrict court s preliminary 
injunction pending appeal. O Centro Espirita Beneficiente Uniao do Vegetal, 314 F.3d 463 
(10th Cir. 2002). This opinion cites an unpublished opinion by the court of appeals for 
the Eighth Circuit. The appeal was initially decided by a three-judge panel in a pub-
lished opinion, O Centro Espirita Beneficiente Uniao do

 

Vegetal v. Ashcroft, 342 F.3d 1170 
(10th Cir. 2003), but reheard en banc

 

and decided by published per curiam opinion, O 
Centro Espirita Beneficiente Uniao do Vegetal, 389 F.3d 973 (10th Cir. 2004). An opinion 
concurring with the en banc

 

opinion and an opinion concurring in part and d issenting 
in part also cite the unpublished Eighth Circuit opinion.

 

11. In W.V. Realty Inc. v. Northern Insurance Co. of New York, 334 F.3d 306 (3d Cir. 
2003), the court cited three unpublished opinions by the d istrict court for

 

the Eastern 
District of Pennsylvania. In In re Diet Drugs (Phentermine/Fenfluramine/Dexfenfluramine) 
Products Liability Litigation, 401 F.3d 143 (3d Cir. 2005), a concurring judge cited an 
unpublished opinion by the district court for the Eastern District of Pennsylvania.

 

12. See supra note 10.

 

13. Id.
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First Circuit14

 
Until recently, the First Circuit d id not permit citation to unpublished opin-
ions in unrelated cases, but now the circuit permits such citation if the opinion 
is persuasive and there is no published opinion on point.15

 

The publication rate in this sample will be from 16% to 26% once all the 
cases are resolved . Eight of the appeals were resolved by published opinions, 
two were resolved by unpublished opinions, 35 were resolved by docket 
judgments, and five cases have not yet been resolved.

 

We have not yet finished analyzing all of the cases for this circuit.

 

Second Circuit16

 

The Second Circuit does not permit citation to its unpublished opinions in un-
related cases.17

 

                                                

 

14. Docket sheets and opinions are available on PACER. Both published and un-
published opinions are also on Westlaw. Briefs are usually filed electronically, but we 
have to contact court staff to receive the documents.

 

15. 1st Cir. L.R. 32.3(a)(2) ( Citation of an unpublished opinion of this court is d is-
favored . Such an opinion may be cited only if (1) the party believes that the opinion 
persuasively addresses a material issue in the appeal; and (2) there is no published 
opinion from this court that adequately addresses the issue. The court will consider 
such opinions for their persuasive value but not as binding precedent. ).

 

The circuit adopted a ru le d istinguishing published and unpublished opinions 
April 1, 1970, and adopted a ru le proscribing citation to its unpublished opinions 
January 1, 1973. The circuit amended its ru les on December 16, 2002, to allow citation 
to its unpublished opinions when they are persuasive

 

and there is no published opin-
ion on point.

 

16. Docket sheets are available on PACER. Most opinions are on the court s web-
site and Westlaw. (Of the 13 cases in this sample resolved by published opinions or 
unpublished summary orders, all but one of the published opinions and all of the un-
published summary orders are on the court s website, and all of the published opin-
ions and all but one of the unpublished summary orders are on Westlaw.) Briefs are 
on Westlaw for most cases with opinions on Westlaw. (Of the 12 published opinions 
and unpublished summary orders in this sample on Westlaw, all briefs are on West-
law for all but one case resolved by a published opinion.)

 

17. See 2d Cir. L.R. §

 

0.23 ( Where d isposition is by summary order, the court may 
append a brief written statement to that order. Since these statements do not consti-
tu te formal opinions of the court and are unreported or not uniformly available to all 
parties, they shall not be cited or otherwise used in unrelated cases before this or any 
other court. ).

 

The court adopted its ru le prohibiting citation to its unpublished opinions in unre-
lated cases November 31, 1973.
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Of the 50 cases randomly selected , 37 are appeals from d istrict courts (14 

from the Eastern District of New York; 13 from the Southern District of New 
York; three each from the District of Connecticut, the Northern District of 
New York, and the Western District of New York; and one from the District of 
Vermont), one is an appeal from the United States Tax Court, and 12 are ap-
peals from the Board of Immigration Appeals.

 

The publication rate in this sample will be from 14% to 22% once all the 
cases are resolved . Seven of the cases were resolved by published opinions 
(six signed and one per curiam), six were resolved by unpublished summary 
orders (five of which were published in the Federal Appendix), 33 were re-
solved by docket judgments, and four cases have not yet been resolved.

 

Published opinions averaged 6,733 words in length, ranging from 1,927 
to 22,255. Unpublished summary orders averaged 937 words in length, rang-
ing from 390 to 1,728. Four opinions (31%, all unpublished) were under 1,000 
words in length, and two (15%) of these were under 500 words in length.

 

We expect approximately 13 of the appeals to be fully briefed. In 34 of the 
appeals no counseled brief was filed , and in three of the appeals a counseled 
brief was filed only for one side.18

 

There are citations to unpublished court opinions in nine of these cases. 
In one case the citation is only to an opinion in a related case; in eight cases 
there are citations to unpublished opinions in unrelated cases. All of the cita-
tions to unrelated unpublished opinions are in briefs, not opinions.

 

Three of the unrelated unpublished opinions cited are by the court of ap-
peals for the Second Circuit, four are by courts of appeals for other circuits, 12 
are by Second Circuit d istrict courts, and four are by d istrict courts in other 
circuits.

 

1. An unsuccessful criminal defendant, see United States v. Fricker

 

(2d Cir. 
02 1038, filed 01/16/2002, judgment 09/06/2002), cited two unpublished opin-
ions by the court of appeals for the Second Circuit in a discussion of whether a 
convicted defendant merits a two-level upward sentencing ad justment if the 
defendant testifies at his trial. The brief cites a Supreme Court opinion to sup-
port an argument that an upward adjustment was not merited in this case and 
then cites two unpublished and one published Second Circuit opinions to 
support a statement that such upward ad justments should be reserved for 
clear lies.

 

2. Both the appellant and the appellee cited unpublished opinions in an 
unsuccessful appeal of the d istrict court s refusal to set aside an arbitration 
decision concerning the shipping of steel slabs, Duferco International Steel Trad-

                                                

 

18. Twelve of the appeals have been fully briefed, and a respondent s brief is due 
in a thirteenth case. It is not clear whether or not briefs will u ltimately be filed in a 
fourteenth case.
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ing v. T. Klaveness Shipping A/S

 
(2d Cir. 02 7238, filed 03/07/2002, judgment 

06/24/2003), published opinion at 333 F.3d 383.

 
The appellee cited an unpublished opinion by the court of appeals for the 

Second Circuit with two published opinions by the same court to support a 
statement that the court reviews legal issues de novo

 

and find ings of fact for 
clear error in a review of a d istrict court s confirmation of an arbitration 
award.

 

The appellee also cited three unpublished opinions by the d istrict court 
for the Southern District of New York. The brief cites two of these opinions in 
its discussion of the standard of review of an arbitration award. The brief cites 
the third unpublished Southern District of New York opinion as part of 
quoted text from the published district court opinion in this case.

 

The appellant quoted an unpublished Southern District of New York 
opinion concerning the relationship between liability for damages and selec-
tion of a port.

 

3. Both the school d istrict and a parent cited unpublished opinions in a 
successful appeal by the school d istrict of a determination that it failed to pro-
vide a d isabled student with an adequate ind ividualized education program, 
Grim v. Rhinebeck Central School District

 

(2d Cir. 02 7483, filed 04/30/2002, 
judgment 10/08/2003), published opinion at 346 F.3d 377.

 

The school d istrict s appellant brief cites unpublished opinions by the 
courts of appeals for

 

the Fourth and Tenth Circuits extensively. The brief also 
includes an unpublished opinion by the district court for the Southern District 
of New York in a string citation includ ing a Supreme Court opinion and three 
published opinions by courts of appeals for the Sixth, Eighth, and Tenth Cir-
cuits.

 

The parent s appellee brief cites an unpublished opinion by the d istrict 
court for the Northern District of Illinois to support a statement recognizing 
deference to a school district over educational policy.

 

4. A fire department s reply brief cites two unpublished opinions in the 
department s successful appeal of a judgment against it concerning efforts to 
shut down group housing for recovering alcoholics and drug addicts, Tsom-
banidis v. City of West Haven

 

(2d Cir.

 

02 7470, filed 04/29/2002, judgment 
12/15/2003), published opinion at 352 F.3d 565. (The city s consolidated appeal 
was unsuccessful.) The brief includes 13 opinions in a nine-page string cita-
tion to support a statement that mere enforcement of state law is not sufficient 
to establish liability where incorporation of state law into local regulations 
might. One of these opinions is an unpublished opinion by the d istrict court 
for the Northern District of Illinois, and the citation shows that it was affirmed

 

by the court of appeals for the Seventh Circuit. Another of these citations is a 
published opinion by the d istrict court for the Southern District of Ohio, and 
the citation shows that it was affirmed in part and vacated in part by an un-
published opinion by the court of appeals for the Sixth Circuit.
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5. Both the appellants and the appellees cited unpublished d istrict court 

opinions in a mostly unsuccessful appeal by non-settling defendants of a par-
tial settlement agreement in a multid istrict investment fraud case, Ellis v. 
Daiwa Securities America, Inc.

 
(2d Cir. 02 7084, filed 01/23/2002, judgment 

05/15/2003), published opinion at 329 F.3d 297.

 

The non-settling defendants and appellants cited unpublished opinions 
by the d istrict courts for the Southern District of New York and the Northern 
District of California. Their brief includes the unpublished Southern District of 
New York opinion with a published Southern District of New York opinion in 
a see also string citation following a two-and-a-half page argument that a 
plaintiff cannot circumvent the Private Securities Litigation Reform Act over 
settlements by joining actions filed before its effective date. The brief includes 
the unpublished Northern District of California opinion with two other d is-
trict court opinions in a string citation supporting a statement concerning 
which claims the Private Securities Litigation Reform Act controls.

 

The plaintiffs and appellees cited one unpublished opinion by the district 
court for the Eastern District of New York and three unpublished opinions by 
the d istrict court for the Southern District of New York. Their brief includes 
the unpublished Eastern District of New York opinion in a string citation with 
five published opinions (one by the court of appeals for the Second Circuit, 
three by other federal courts of appeals, and one by a Second Circuit d istrict 
court) to support an argument that the one satisfaction rule applies only 
where the settlement and judgment represent common damages. The brief 
cites one unpublished Southern District of New York opinion as an example 
of a case that deferred judgment reduction until trial, another unpublished 
Southern District of New York opinion to argue that it was both wrongly de-
cided and d istinguishable, and the third unpublished Southern District of 
New York opinion to rebut the appellants reliance on it.

 

The settling defendants and appellees cited two unpublished opinions by 
the d istrict court for the Southern District of New York and one unpublished 
opinion each by the district courts for the Eastern District of Pennsylvania and 
the Northern District of California. Their brief includes an unpublished 
Southern District of New York opinion with a published opinion by another 
d istrict court as examples of courts barring non-settling defendants from as-
serting claims in an attempt to shift their liability to settling defendants. The 
brief cites the other Southern District of New York opinion only to argue that 
the appellants citation to it is inapposite. The brief cites the unpublished 
opinion by the Eastern District of Pennsylvania with a published opinion by 
another d istrict court to support a statement that add ing plaintiffs after the 
effective date of the Private Securities Litigation Reform Act does not alter the 
commencement date of a pending action. And the brief cites the unpublished 
Northern District of California opinion to rebut the appellants reliance on it.

 




