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Introduction

In 1992, the Center published the first edition of this Guide. Its target audience was
bankruptcy judges assigned and confronted with a large Chapter 11 case for the first
time. The Guide aimed to pool the knowledge of bankruptcy judges and clerks expe-
rienced in handling such mega-cases.

In 1992, the United States bankruptcy courts were in the midst of a sharp increase
in filings. That calendar year there were 19,436 business Chapter 11 case filings in
the United States bankruptcy courts. In 2006, there were only 5,345 business Chapter
11 case filings.* Given the dramatic decline in Chapter 11 cases over the past 14
years, why is there a need for a new edition of this Guide?

First, although many of the very large Chapter 11 cases continue to be geographi-
cally concentrated in the District of Delaware and the Southern District of New York,
many such cases are being filed in other districts across the country. In 1999, 84% of
the 319 Chapter 11 cases with assets exceeding $100 million were filed in either the
District of Delaware or the Southern District of New York, with at least one such
case being filed in just 14 other districts. In 2006, although 73% of the 424 Chapter
11 cases with assets exceeding $100 million were filed in the District of Delaware
and the Southern District of New York, at least one such case was filed in 29 other
districts. Between 1999 and 2006, up to 45 districts received at least one such case in
any given year. Thus, bankruptcy judges outside the District of Delaware and the
Southern District of New York are more likely now than in 1992 to see a very large
Chapter 11 case, but probably do not have extensive experience with such cases, and
therefore have more need for a resource to help them.?

Second, technological advances have made many of the administrative proce-
dures suggested in the first edition of the Guide obsolete. The Case Manage-
ment/Electronic Case Filing system is eliminating the mounds of paper that required
filing, indexing, service on other parties, and storage. Almost all parties in interest
now have email and Internet access, so communications have become instantaneous
and inexpensive. Almost all bankruptcy courts have websites. Long distance partici-
pation in conferences and even court hearings is no longer a rarity. The Guide had to
reflect these changes.

Third, in 2005, Congress enacted the most sweeping changes to the Bankruptcy
Code since the Code was adopted in 1978. The Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005 (“the 2005 Amendments”) made many substantive
changes to the Code that not only dramatically changed consumer bankruptcy, but

1. “Business filings” are defined as cases involving predominantly business debts rather than con-
sumer debts. The statistics in this paragraph are from the Administrative Office of the U.S. Courts,
Judicial Business of the United States Courts, at Table F-2 (1992 & 2006).

2. These statistics were provided by the Bankruptcy Judges Division of the Administrative Office
of the U.S. Courts.
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also affected the landscape for the mega-case. Revisions to the Guide were necessary
to highlight these changes.

In 2003, the Judicial Conference of the United States Committee on the Admini-
stration of the Bankruptcy System, with the assistance of the Federal Judicial Center,
held a conference on large Chapter 11 cases attended by invited judges, attorneys,
and academics. The purpose of the conference was to look at the factors that bear on
selection of a venue for filing a mega-case and to examine the procedures courts have
adopted for handling such cases inasmuch as they bear on venue selection. Those at-
tending the conference agreed that, among other reasons, large Chapter 11 cases are
filed in those districts in which the bankruptcy judges are perceived to be experts at
handling these cases and handle them in a timely and predictable way.

Expertise is acquired both by experience and by study. The participants at the
2003 conference recommended that the Guide be updated and made available online.
The topics covered in this Guide are those identified by judges who have confronted
them in many mega-cases, and for each topic the Guide provides model orders, rules,
or suggested approaches that may be helpful for the newcomer.

Not surprisingly, this Guide does not have all the answers. Other publications
may also provide useful suggestions (see, e.g., Conference on Large Chapter 11
Cases (Federal Judicial Center 2004), E. Warren, Business Bankruptcy (Federal Judi-
cial Center 1993, under revision); Case Management Manual for United States Bank-
ruptcy Judges (Federal Judicial Center and Administrative Office of the U.S. Courts
1995); Manual for Complex Litigation, Fourth (Federal Judicial Center 2004); and
S. Elizabeth Gibson, Judicial Management of Mass Tort Bankruptcy Cases (Federal
Judicial Center 2005)). Nor is this Guide relevant only to a mega-case; although this
Guide’s focus is the large Chapter 11 case, some of the discussion is also applicable
to smaller and other types of cases. The Guide is intended to provide only a starting
point for the consideration and creativity of each individual judge. Each case presents
its own unique challenges to the presiding judge, and standard procedures cannot be
followed in every situation. But the Guide is intended to be a resource for judges
(and practitioners) confronting a mega-case perhaps for the first time. It describes the
general timeline of a case, the issues that are likely to arise, and how others have ap-
proached those issues. Users of this Guide may themselves become contributors to
the next edition, as they increase their expertise and gain experience in handling the
large Chapter 11 case.

The exhibits referenced in this Guide are available on the Federal Judicial Center
Internet and intranet sites in both PDF and Word format.

A couple of stylistic notes:

 this Guide uses the term “debtor” to include not only the “person or munici-
pality concerning which a case under [title 11] has been commenced,” 11
U.S.C. §101(13), butalso a Chapter 11 debtor acting as debtor in possession
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pursuantto 11 U.S.C. 8§ 1101(1) and exercising the rights of a trustee in bank-
ruptcy under 11 U.S.C. 8 1107(a); and

« whenever this Guide uses the term “U.S. trustee” it also intends to refer to a
bankruptcy administrator in the judicial districts of North Carolina and Ala-
bama.



I. The Case Begins
Identifying the Mega-Case

Although many of the procedures described in this Guide are case-management tools
that may be applied to any Chapter 11 case, they are particularly useful when the
case is a mega-case. The Administrative Office’s working definition of a mega-case
is “an extremely large case with: (1) at least 1,000 creditors; (2) $100 million or more
in assets; (3) a great amount of court activity as evidenced by a large number of
docket entries; (4) a large number of attorneys who have made an appearance of re-
cord; and (5) regional and/or national media attention” (Guide to Judiciary Policies
and Procedures, section 19.01). In addition, some courts have adopted definitions of
mega-cases in their local rules setting forth procedures for identifying and managing
complex or large Chapter 11 cases.

Under some of these local rules, any party in interest may seek to designate a
case as one to which these special procedures should apply by filing a motion. The
factors to be considered by the bankruptcy judge in determining whether to label the
case as complex or large generally include:

» the large number of parties in interest;

» the size of the case in terms of assets and liabilities (some courts use a
threshold figure of total debt of $5 million or more than $2 million in unse-
cured nonpriority debt; others have much higher thresholds);

» whether claims against the debtor or equity interests in the debtor, or both,
are publicly traded;

» the need for “first day” emergency hearings; and
» the need for simplified notice and hearing procedures.

After reviewing the motion, the bankruptcy judge may agree that the case qualifies
for the special procedures or may deny mega-case treatment. A sample motion for
complex Chapter 11 case treatment and a sample order granting such treatment are
included as Exhibits I-1A and I-1B.

Before the Filing

Both the court and counsel need to begin to plan for the management of the large
Chapter 11 case before the case is even filed. Counsel should be encouraged to meet
or otherwise communicate with the U.S. trustee and the clerk of the bankruptcy court
in the district in which a filing is contemplated to alert them to the imminent filing of
a mega-case.

Having been alerted to the proposed filing, the clerk can take steps to prepare for
the increased demands on the clerk’s office, some of which can be implemented even
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before the case is filed and the identity of the debtor becomes known. For example, if
existing personnel are inadequate to meet the anticipated needs of the case, the clerk
can discuss with counsel for the debtor and others ways of obtaining additional assis-
tance (at the expense of the estate), such as hiring notice-processing professionals
and copy services, establishing a webpage for public information, or undertaking
other special tasks. The clerk’s office may make plans to amend its automated tele-
phone message to direct callers with inquiries about the new case to debtor’s counsel,
a public relations firm (if one has been retained), or a website. The clerk might ask
the approximate time the case filing is likely to occur so that the clerk’s office can be
prepared to make an immediate assignment of the case to a judge, if quick action is
necessary. The clerk will also want to know if multiple cases will be filed, and
whether a joint administration will be requested. If there are going to be requests for
first day orders, the clerk can advise counsel on the appropriate procedure to be fol-
lowed so that the judge and the judge’s law clerk(s) can deal with them expedi-
tiously. The clerk should ensure that the debtor’s attorneys and their staffs have been
trained in the Case Management/Electronic Case Filing (CM/ECF) system. The clerk
might also ask if counsel has communicated with the office of the U.S. trustee.

The U.S. trustee also may wish to know if any first day orders will be requested,
and the substance of any such proposed order, so that the U.S. trustee can be pre-
pared to participate meaningfully and provide consent to noncontroversial motions
(e.g., extensions of time to file schedules, wage and benefit payments up to statutory
limitations, and professional employment issues). Some U.S. trustee offices may
have established guidelines for what they will approve and what they will oppose. In
some districts, the U.S. trustee may also request information about the debtor, its
debt and equity structure, and types of creditors (including any involvement by fed-
eral entities, such as the Internal Revenue Service or the Pension Benefit Guaranty
Corporation)—this information is necessary to enable the U.S. trustee to form an ap-
propriate committee or committees as soon as possible after the case is filed. In par-
ticular, the U.S. trustee may seek to obtain accurate contact information for the per-
sons representing the debtor’s principal creditors who would be making decisions
with respect to participation in the case. Sometimes the debtor has worked exten-
sively with an informal committee prior to the filing; information about this relation-
ship might be important to the U.S. trustee. Advance notice of the case filing also
will assist the U.S. trustee in scheduling, which will allow the clerk’s office to allo-
cate personnel appropriately to serve the needs of existing cases while handling the
demands of the mega-case in the most efficient and timely way possible.

Filing the Petition

A bankruptcy judge should not accept a petition for filing or act on any matter in
connection with a case prior to its filing. If court assistance is needed in connection
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with the filing of a mega-case, the lawyers should be directed to communicate with
the clerk’s office to obtain such assistance. After consulting with the bankruptcy
clerk, counsel for a debtor that is a public company should consider filing the petition
through the CM/ECF system during the night or on a weekend in order to avoid dis-
rupting the financial markets. Bankruptcy Rule 5001(a) states that the “courts shall
be deemed always open for the purpose of filing any pleading or other proper paper,”
even if the clerk’s office is not physically open. In other cases, counsel might file the
case shortly before a Friday payday and request expedited treatment of a motion to
pay employees from postpetition financing or use of cash collateral.

Case Assignment

Districts that have more than one judge use various methods of assigning cases, al-
though most methods share the feature of being random. The CM/ECF system con-
tains an automated judicial assignment feature, but not all districts employ it. What-
ever system is used, the selection of the assigned judge should not be subject to ma-
nipulation by the debtor’s counsel, the clerk’s office, or anyone else in order to
choose (or to avoid) a particular judge. After the case is assigned, any necessary or
appropriate recusals can be made.

If a mega-case consists of several related case filings, as it often does, courts may
choose different approaches. In some districts, each of the affiliated cases is ran-
domly assigned like any other bankruptcy case. Then, once the cases have beenfiled,
counsel may seek a joint administration by filing a motion to that effect under Bank-
ruptcy Rule 1015(b) with the presiding judge (generally the judge assigned the first
of the affiliated cases filed). If the motion for joint administration is granted, the af-
filiated cases are transferred to the presiding judge. An alternative approach is for all
the affiliated cases to be assigned to a single randomly selected judge if a motion for
a joint administration is being made. Then if the motion is granted, the affiliated
cases need not be reassigned. A local rule on joint administration of cases is included
as Exhibit 1-2.

Venue

Even if the mega-case has been filed in a district in which venue is proper under 28
U.S.C. § 1408, the district may not be the most appropriate forum for the case. The
liberality of the bankruptcy case venue provisions—which allow a filing in the juris-
diction in which the debtor is incorporated or in which a case is pending concerning
an affiliate of the debtor, as well as the location of the debtor’s principal place of
business or principal assets in the United States—have been controversial, particu-
larly in large cases in which there are significant numbers of parties who may be lo-
cated hundreds of miles away from the court where the filing is made. These provi-
sions cover filings by companies that are incorporated in one jurisdiction, but whose
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headquarters, operations, employees, and creditors are located in other parts of the
country. The change of venue provisions in 28 U.S.C. § 1412 allow the court to
transfer a case or proceeding under title 11 to another district “in the interest of jus-
tice or for the convenience of the parties.” Federal Rule of Bankruptcy Procedure
1014 currently provides that venue can be transferred on motion of a party in interest.
Case law in some jurisdictions has interpreted this rule to limit judicial action absent
such a motion. Other jurisdictions have upheld sua sponte transfer, either relying on
section 105 of the Bankruptcy Code or the interaction of various statutory provisions.
Proposed revisions to Bankruptcy Rule 1014 state explicitly that the court can order
the change of case venue sua sponte. In addition, the Bankruptcy Committee and the
Judicial Conference have approved a recommendation to amend 28 U.S.C. § 1412to
explicitly authorize a bankruptcy judge to consider venue sua sponte. The Judicial
Conference will forward the recommendation to Congress at an appropriate time.

If the court decides to retain a case in which venue causes substantial hardship to
distant parties, it can help ameliorate the impact of the chosen venue by improving
access to information about the case through websites, allowing out-of-town counsel
to appear pro hac vice without the necessity of hiring local counsel, allowing appear-
ances by telephone and teleconferencing in appropriate situations, and requiring
counsel to prepare periodic status reports.

A frequent complaint about distant venues has been that adversary proceedings to
recover preferences and fraudulent conveyances have been commenced in venues
inconvenient for the defendants, allegedly coercing settlement by increasing the costs
of defense. The 2005 amendments to 28 U.S.C. § 1409(b) limit the venue in which
the debtor in possession or trustee can commence a proceeding to recover prefer-
ences, fraudulent transfers, and other claims. Venue of a proceeding to recover a
money judgment of or property worth less than $1,000 is proper only in the district
court for the district in which the defendant resides. If the proceeding is to recover
less than $10,000 from a noninsider, venue is also limited to the district court in
which the defendant resides.

First Day Motions

As soon as a mega-case is filed, the debtor will typically ask the bankruptcy judge to
rule on various motions affecting the debtor’s ability to administer the bankruptcy
estate and continue to operate its business. Often called first day motions, these mo-
tions may or may not be made on the first day of a bankruptcy case, but are usually
the first motions to be presented to the court for resolution. Motions that are fre-
quently made at an early stage in the case relate to both administrative matters and
substantive issues. Administrative matters may include the following:

* motion for a joint administration (discussed in more detail in Part Il, infra);
» motion to establish noticing procedures;
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* motion to authorize retention of a claims and noticing agent;

* motion to extend time to file required schedules and statements of financial
affairs;

e motion to authorize maintenance of existing bank accounts and cash-
management system; and

* motion to establish regularly scheduled hearing dates.
Other first day motions seek resolution of substantive issues:

* motion to provide or establish procedures for determining adequate assurance
to utilities pursuant to section 366 (discussed in more detail in Part 11, infra);

* motion to retain professionals (discussed in more detail in Part 11, infra);

* motion to pay prepetition employee wage and benefit claims (discussed in
more detail in Part Il, infra);

* motion to pay critical vendors (discussed in more detail in Part I1, infra);

* motion to pay prepetition sales, use, payroll, and other taxes that constitute
priority claims under section 507;

* motion to honor customer obligations and deposits to the extent provided by
section 507; and

* motion for emergency interim use of cash collateral or postpetition financing
and scheduling of a final hearing relating thereto (discussed in more detail in
Part Il, infra).

Courts differ on what motions they are willing to consider on the first day and may
employ different procedures depending on whether the motion is administrative or
substantive in nature. In addition, the Advisory Committee on Bankruptcy Rules has
published proposed rule changes that would regulate the use of certain first day mo-
tions. These changes could be effective in 2007.

Motions with respect to first day orders should be heard promptly. How promptly
they should be heard depends on the circumstances, and debtor’s counsel might ad-
dress that issue with the clerk prior to filing the case. Courts are encouraged to de-
velop routine procedures, including using standard timeframes, for handling first day
motions so attorneys can plan accordingly.

First day motions and all related papers should be served on the U.S. trustee, all
secured creditors, the 20 largest creditors of the debtor, all taxing authorities, and any
other party who would reasonably be expected by the debtor to oppose the motion.
Service should be initiated even before a hearing date and time have been estab-
lished; after the hearing is scheduled, each party served with the motion should be
served with a notice of hearing by the most expeditious manner available (electroni-
cally, hand delivered, or overnight mail). At the hearing, counsel should be prepared
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to present to the court a declaration as to the efforts made to serve all required par-
ties.

Because the bankruptcy judge is asked to rule on first day motions before other
parties in interest may have received effective notice, the judge needs to carefully
consider not only whether the relief sought is justified and authorized by the Bank-
ruptcy Code, but also whether the relief is sufficiently important to the initial stages
of the case that it should be granted before greater notice and opportunity for a hear-
ing are provided to other parties. Even if expedited treatment is necessary, the judge
might place time limits on the duration of any order entered, making it an interim or-
der only (subject to later objection and modification at the final hearing); make the
order subject to objection by any interested party within a specified period after its
entry (perhaps 45 days); or delay its implementation so that notice can first be given
to all interested parties. Many courts act only on those motions and applications that
are truly essential and delay consideration of other motions for a short period to al-
low adequate notice and opportunity to be heard. Notice of the entry of any order
should be given to all parties on whom service of the first day motions was made as
described above.

Courts might consider requiring by local rule, general order, or specific case-
management order that all first day motions (1) be designated as such and be accom-
panied by a separate motion for an expedited hearing, and (2) begin with a brief
summary setting forth what relief is requested and explaining the reasons why grant-
ing such relief is appropriate.

Although some first day motions seek relief that is clearly authorized by existing
law, such as an extension of time to file various schedules or lists of information or a
requested waiver of the requirements of Bankruptcy Code § 345(b), in other in-
stances the debtor may seek to engage in conduct not directly authorized under the
Bankruptcy Code or Rules in order to avoid disruptions to its business operations.
The court should be cautious about ruling on motions of this type on an ex parte or
limited-notice basis. Motions that may give rise to such concerns are motions to pay
so-called “critical” vendors’ prepetition claims to encourage continued shipments of
needed goods; cash-management motions (authorizing the continued consolidation of
cash management among related companies); motions for approval of the debtor’s
investment guidelines; motions to permit immediate payment of prepetition wages
and benefits out of estate assets; and motions to permit the debtor to maintain its
prepetition bank accounts and to continue to use its existing checks and business
forms. In ruling on such a motion, the bankruptcy judge needs to consider the inter-
ests of all parties in interest; the amount of notice that parties in interest have had and
whether it is sufficient to allow them to be heard effectively; whether a creditors’
committee has been formed and has obtained counsel; and the position of the U.S.
trustee. The court must balance the needs of the court and other parties against the
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practical difficulties inevitably encountered in a mega-case, including, among other
things, the amount of prefiling preparation time available to the debtor.

The court has several options when such motions are presented. First, the court
can limit its emergency ruling to what is absolutely necessary to allow the debtor to
operate until adequate notice and opportunity to be heard can be achieved. For exam-
ple, if the debtor is requesting authority to pay certain prepetition claims and the
court finds that it has authority to grant such a request, the court might grant the re-
quest only as to those claims that are truly emergency matters, reserving a ruling on
the others to a later hearing. Second, the court can authorize emergency relief pend-
ing a hearing given after appropriate notice to all interested parties. Third, some
courts enter an order that does not become final until a certain number of days (per-
haps 30-60) during which all parties have the opportunity to file an objection to the
order, in which event a hearing will be held.

Organizational Meeting

Whether or not counsel has met with the clerk’s office and the U.S. trustee prior to
filing the mega-case, shortly after the filing it would be useful for debtor’s counsel to
arrange a meeting of representatives of the clerk’s office, the U.S. trustee, the official
committee of unsecured creditors (if one has been established), major unsecured
creditors (if no official committee has yet been designated), major secured creditors,
and debtor’s counsel to discuss the administration of the case. This meeting will pro-
vide an opportunity for the clerk’s office to discuss ways in which the debtor could
provide outside assistance to the bankruptcy court pursuant to 28 U.S.C. 8 156(c), if
the subject has not previously been discussed. The parties also can work together to
prepare a procedural order (if the court does not have a standing order or procedures
for mega-cases, or the parties can supplement or modify the court’s standing order or
procedures, as appropriate) to deal with such matters as notices, hearings, handling
claims, and other special procedures.

Use of Outside Facilities and Services

A bankruptcy court is authorized by 28 U.S.C. § 156(c) to use additional “facilities
or services, either on or off the court’s premise, which pertain to the provision of no-
tices, dockets, calendars, and other administrative information to parties” in bank-
ruptcy cases “where the costs of such facilities or services are paid for out of the as-
sets of the estate and are not charged to the United States.” The Judicial Conference
issued guidelines for implementing 28 U.S.C. 8 156(c) in March 1989. They are in-
cluded as Exhibit 1-3.

These guidelines describe the type of assistance that may be useful to the court
and the procedures required to obtain such assistance. Although many of the observa-
tions have been rendered obsolete by the implementation of the CM/ECF system and

10
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the availability of publicly filed documents through the PACER system, certain types
of assistance may still be useful in individual cases.

Personnel. Generally, courts have found that keeping mega-cases separate from
the regular flow of the clerk’s office promotes efficiency. Ideally, one person in the
clerk’s office should be placed in charge of the case. This person, who may be a
regular employee or someone hired by the debtor specially for the case, will become
familiar with the case and its history, the lawyers involved, and the current status of
the docket and can respond to questions and provide guidance more quickly than
someone without that background.

If the clerk’s office is not able to provide these additional services, such services
may be provided by personnel employed by the estate to assist the clerk’s office.
Such special employees are selected by the debtor (with the concurrence of the clerk
or bankruptcy judge) and work under the supervision of the clerk, ideally in the
clerk’s office. Although special employees are selected by the debtor, such personnel
should not receive directions from or perform special services for the debtor or the
U.S. trustee. To avoid any appearance of favoritism, it would be best if former em-
ployees of the debtor are not retained to act in this capacity.

Special employees are not paid by the government and do not constitute govern-
ment employees. The guidelines explicitly provide that special employees should not
be administered an oath of office because that may create the erroneous impression
that they have a government position. Instead, all such employees should be asked to
sign written waivers acknowledging their nongovernmental status, waiving any right
to receive compensation from the government, and setting forth their work obliga-
tions, including their obligation of confidentiality. (Exhibit 1-4 is a sample waiver
form for these special employees.) Because they are not governmental employees
and are paid by the estate, special employees should not perform services for any
other case or for the clerk’s office generally.

Filing and Claims Processing. Under 28 U.S.C. § 156(e), the bankruptcy clerk
is the official custodian of the records and dockets of the bankruptcy court. Bank-
ruptcy Rules 3002(b) and 5005(a) require that proofs of claim and interest be filed
with the clerk’s office in the district where the case is pending (unless the bankruptcy
judge permits them to be filed directly with the judge). Electronic filing of proofs of
claim and interest is increasing, and it may become the norm. Until that time, the
court may consider requiring the debtor to rent a special post office box for receipt of
proofs of claim or interest and to provide special employees to transport the mail so
received to the court. Once the proof of claim or interest has been duly filed, the task
of maintaining any physical documents may be delegated to an outside claims agent
paid from the estate under 28 U.S.C. § 156(c). (Exhibit I-5 is a sample order appoint-
ing an outside claims agent.)

The clerk must institute a system to ensure the integrity and security of the re-
cords in the hands of any claims agent before any claims are filed. The clerk also
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should establish mechanisms for monitoring the implementation of the agreed safe-
guards. For example, the guidelines suggest that the outside claims agent be required
to provide an acknowledgment when a proof of claim or interest is filed, and that
creditors be informed that they should contact the clerk’s office if they do not receive
such an acknowledgment within a specified time after filing. The clerk can also per-
form random checks at the claims processing facility, pulling claims and checking to
make sure appropriate records are maintained. The clerk should have unfettered ac-
cess to the database of the claims agent so that the clerk’s office can search the
claims register at any time.

Bankruptcy Code 8 107 specifies that papers filed in a bankruptcy case are public
records and requires that they be open to examination at reasonable times without
charge unless the bankruptcy court provides otherwise. If the proofs of claim and in-
terest are maintained by an outside claims agent, the clerk must ensure that the re-
quirements of section 107 are fulfilled. Therefore, the filed documents must be avail-
able at the third-party location for public examination during normal business hours.
Ideally, the claims agent should maintain a website through which interested parties
can review filed claims. In addition, the guidelines suggest that the clerk should “at-
tempt to make as much information available as is possible” at the clerk’s office.

After a mega-case is concluded, the clerk is responsible for the proper disposition
of the papers filed in the case, including those maintained by an outside claimsagent.
The clerk must give appropriate instructions to the claims agent with respect to final
disposition of those documents, either in an initial memorandum or at the conclusion
of the case. Most experienced claims agents are familiar with this final disposition
process and can provide suggestions.

Noticing. Because a mega-case involves large numbers of parties, the clerk’s of-
fice will probably not be able to provide notices, except to the extent that the court
utilizes e-mail notices in connection with the CM/ECF system or transmits notices by
the Bankruptcy Noticing Center (BNC). Bankruptcy Rules 2002(a) and 2002(b) pro-
vide that notice be given by “the clerk, or some other person as the court may direct.”
In a mega-case, when notices outside the CM/ECF and BNC systems are necessary,
the court would be well advised to place the burden of providing notices on the
debtor or an outside firm hired by the debtor for that purpose. This designation
should be made by court order, specifying the exact duties imposed. (Exhibit -6 is a
sample order directing the debtor to give notices.)

The costs to the estate of providing notices is payable as an administrative ex-
pense. Therefore, it is in the interest of all parties that the required notices be mini-
mized to the extent practicable and permissible under the Bankruptcy Rules. Certain
notices are required to be served upon all parties in interest under the Bankruptcy
Rules. However, the court may order that a special service list (sometimes called the
“Short List” or the “Special Notice List”) be established for a mega-case for all mat-
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ters that are not required to be noticed to all creditors and other parties in interest. All
creditors and other parties in interest should receive notice of that order.

The Short List should initially include the U.S. trustee, the debtor, the debtor’s
counsel, the 20 largest unsecured creditors (until appointment of a creditors’ commit-
tee), any official committees and their counsel, any secured creditors, any indenture
trustee, any large equity holders, all taxing authorities, and (if the debtor is a public
company) the Securities and Exchange Commission. Any party (or counsel for any
party) should be added to or deleted from the Short List upon written request filed
and served upon the debtor and the debtor’s counsel.

Counsel for debtor should be responsible for maintaining both the Short List and
a list of all parties who are entitled to receive service when service is not made pur-
suant to the Short List, and should be required to furnish it, upon demand, to any
party in interest. Current versions of the Short List and full service list should be ac-
cessible to the court and interested parties on the case website, if one exists. Other-
wise, the debtor should be required to file and serve upon all parties on the applicable
list updated versions of the list whenever a party is added or deleted and even in the
absence of any change, on a regular periodic basis, perhaps monthly (a shorter period
may be appropriate early in the case).

All parties should be encouraged to authorize service by fax or e-mail pursuant to
Bankruptcy Rule 9036; such authorization can be included in a party’s notice of ap-
pearance and request for service. Many courts in connection with mandating filings
under the CM/ECEF system have included a provision authorizing electronic service
whenever service is made pursuant to Bankruptcy Rule 7005.

If the debtor or the debtor’s agent is required to provide notices, the clerk should
take steps to ensure that this is done properly. The Judicial Conference guidelines
provide that the bankruptcy court or clerk should approve the form and content of
any notice not provided by the clerk’s office and should require for each notice
served that a certificate of service be filed, including a copy of the notice and a list of
persons served. The local rules often provide the appropriate form of notice that
should be used, in which case prior approval is not necessary. Some courts also do
not require prior approval of routine notices of hearings required under local rules or
under the court’s standard operating procedures.

Interested parties in a case who are not on the Short List may review the docket
and any electronically filed documents at the clerk’s office without charge, or may
review the documents electronically through the Public Access to Court Electronic
Records (PACER) system at a nominal per-page charge by becoming a registered
user. Members of the public may review the docket and documents in the same way.
Some courts require the debtor to establish and to maintain a website that may in-
clude all, or all significant, pleadings. Professionals are available to create and main-
tain websites at a reasonable cost. In addition, some courts have a special website for
all of the district’s mega-cases from which users can link to pages for each case list-
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ing case-management orders, the docket, and other information. The media finds this
type of website to be particularly useful in cases with significant public interest be-
cause members of the media generally do not have PACER accounts.

Additional Equipment and Facilities. A mega-case may impose extraordinary
burdens on the physical equipment of the bankruptcy court. As authorized by 28
U.S.C. § 156(c), the court may require that the estate provide or pay for additional
equipment needed by the clerk’s office to handle the case. For example, the estate
may be asked to provide computer hardware or software, filing cabinets, or a special
work station in the public area of the clerk’s office where the public can access
documents filed electronically and can download them for a reasonable fee. The
court might also require the estate to install additional telephone lines dedicated ex-
clusively to the mega-case, to set up a special toll-free number, or to create a special
website for the case linked to the debtor’s website or to that of the bankruptcy court.
When a mega-case requires additional work or storage space offsite, the estate may
be ordered to pay for the rental of additional facilities.

If the clerk’s office purchases any additional equipment or rents facilities under
28 U.S.C. § 156(c), the guidelines of the Judicial Conference state that the clerk
should inform the seller or lessor that the estate is responsible for payment, not the
bankruptcy court. The guidelines state that any “equipment, furniture, or other facili-
ties leased or purchased at the estate’s expense for the court’s use in a bankruptcy
case is property of the estate and will be returned to the estate after its use by the
bankruptcy court.”

Procedural Guidelines

Once a case is designated as a “complex” or “large” Chapter 11 case, it may become
subject to certain procedures by local rule or standing order of the applicable bank-
ruptcy court. Among the bankruptcy courts that have administrative orders imple-
menting procedures for complex Chapter 11 cases are the District of Maryland, the
District of New Jersey, the Central District of California, the Southern District of In-
diana, the Eastern District of Michigan, the District of South Carolina, the Northern
District of Texas, and the Southern District of Texas. The general order regarding
procedures for complex Chapter 11 cases for the bankruptcy court for the Northern
District of Texas is attached as Exhibit I-7.

If the local rules or administrative orders do not fully specify the applicable pro-
cedures to be followed in a mega-case, after holding an initial status conference, as
contemplated by 11 U.S.C. § 105(d), the bankruptcy judge should consider entering a
case-management order to establish the procedures that will apply to the case. Inany
event, because a mega-case will involve large numbers of lawyers, many of whom
may be unfamiliar with the procedures and practices of the local bankruptcy court,
the judge may want to consider holding an initial hearing or status conference early
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in the case to discuss administrative matters and the judge’s procedures and expecta-
tions. A record of this hearing or conference, or the case-management order that re-
sults from it, should be readily available on the case website because many out-of-
town attorneys do not get directly involved in the case until later.

Among the topics that can be covered at the status conference and in the case-
management order are

» noticing and filing requirements (discussed above);

» procedures for scheduling and hearing motions and related adversary pro-
ceedings;

» rules governing local counsel and pro hac vice admission;

» the setting of appropriate deadlines, including, for example, deadlines for as-
suming or rejecting executory contracts, filing the disclosure statement and
plan, and soliciting acceptances of the plan;

* methods of appearing at hearings and presenting evidence (including tele-
phone appearances and videoconferencing);

e contacts with the court; and

» which electronic devices (e.g., cell phones, laptops, personal digital assis-
tants) may or may not come into the courtroom.

Examples of case-management and administrative procedures that might be incorpo-
rated into an order in a specific case are attached as Exhibit 1-8. Examples of an ini-
tial order with respect to administrative matters in jurisdictions without a standing
general order specifying those procedures are attached as Exhibit I-9.

As the case progresses, the judge may find it necessary to hold additional confer-
ences and supplement or amend the case-management order to further the expedi-
tious and economical resolution of the case.

Scheduling and Hearing Motions. The mega-case tends to produce a large
number of motions. If such motions are scheduled through the normal court proce-
dures, the burden on the court and the clerk’s office could become severe. Therefore,
many courts find it useful to set aside certain days each week or each month exclu-
sively for hearings in the mega-case (called omnibus hearing dates). Because the
lawyers know in advance when such hearing days are available, they can schedule
motions themselves in accordance with the procedures established in the initial case-
management order. For example, the procedures might allow the movant to choose
any hearing day that is at least 25 days after the date of service of the motion and al-
low any objection to be filed within 20 days after the date of service. On the applica-
ble hearing date, the court then hears all motions timely filed by any party in interest
in the case and noticed for that date. Exhibits I-7 through 1-9 include provisions relat-
ing to omnibus hearing dates. Each motion should be accompanied by a proposed
form of order.
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The procedures may direct that if no objection to a motion is filed by the date by
which objections are due, the movant may file and serve a certification of no objec-
tion with the court stating that no objection has been filed. If such a certification is
filed and served, the court may enter the proposed order accompanying the motion
without further hearing and, once the motion is entered, the hearing scheduled on the
motion or application is cancelled without further notice. A form of certification of
no objection is attached as Exhibit 1-10.

The court may wish to consider requiring that debtor’s counsel prepare and serve
a proposed hearing agenda at least two business days before each omnibus hearing
date. Such an agenda could include the following items:

» the docket number and title of each matter scheduled for hearing on that hear-
ing date;

» alistof the papers filed in support or in opposition and their docket numbers;

» whether the matter is contested or uncontested;

» an estimate of the time required to hear each matter;

» other comments that will assist the court in organizing the docket for the day
(such as whether a request for a continuance or withdrawal because of set-
tlement is expected); and

» asuggested order in which the matters will be addressed.

A form of notice of proposed hearing agenda is attached as Exhibit I-11. The pro-
posed hearing agenda is merely a proposal for the convenience of the courtand coun-
sel and is not intended to determine all matters to be heard on that day or whether
any matters will be settled or continued. On the hearing date, the court may or may
not accept the proposed hearing agenda suggested by counsel. However, absent an
order allowing an expedited hearing as to matters not previously listed, the court may
decide not to permit belated additions to the agenda.

It is useful to post the agenda on the court’s website. This gives all interested par-
ties notice of what will be heard on the next omnibus hearing date and an estimate of
the time required. If the notice is posted on the website one or two business days
prior to the omnibus hearing date, it is most likely to provide the desired notice while
reflecting agreements that occur shortly before the hearing. It is even possible in
some districts to have debtor’s counsel post the agenda on the court’s website di-
rectly so that court personnel need not be involved. This posting of the agenda on the
website is not a substitute for the usual forms of notice of motions and hearings, but
serves only as an informal guide to what will occur at the omnibus hearing.

If a matter is properly noticed for hearing and the parties reach agreement on a
settlement prior to the hearing date, the parties may announce the settlement at the
scheduled hearing. If the court determines that the notice of the motion and the hear-
ing adequately informed interested parties of the potential effects of the settlement,
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the court may approve the settlement at the hearing without further notice of the
terms of the settlement itself.

The location of the motion hearings can present problems because of the large
number of lawyers and parties frequently in attendance. If the regular courtroom of
the bankruptcy judge is not adequate to accommodate the crowd, the district court
may be willing to make a larger courtroom available. The judge may wish to specify
where the debtor and committees will sit and where the parties addressing the court
should stand. Certain sections of the courtroom may be reserved for counsel, the me-
dia, and the public.

Some courts permit the use of telephonic or videoconference appearances at con-
ferences and hearings. Courts follow different procedures and use different technolo-
gies (e.g., traditional telephone services vs. Voice over Internet Protocol (VolP)
technology), and some set forth their procedures in local rules. Some courts allow
telephonic or videoconference appearances by counsel or witnesses only in nonevi-
dentiary matters and others only in uncontested matters. Most courts are allowing
counsel to “listen in” so that they can keep up with progress in the case without at-
tending if they do not intend to participate. The Federal Judicial Center recently held
aroundtable and published a report on different methods of allowing participation by
telephone, including VolP and videoconferencing (see Roundtable on the Use of
Technology to Facilitate Appearances in Bankruptcy Proceedings (Federal Judicial
Center 2006)). Several different kinds of equipment and several vendors are avail-
able. The Administrative Office of the U.S. Courts recently negotiated national con-
tracts for some of these vendors to provide telephone conferencing services for court
proceedings. Detailed information concerning this service is located on the J-Net at
http://jnet.ao.dcn/Procurement/Judiciary_Wide_Contracts.html#7a.

Courts use essentially two different methods for setting emergency and expedited
hearings. Some courts allow the movant to set an expedited or emergency hearing on
an omnibus hearing date without first seeking permission from the court. The local
rule or administrative order usually requires the movant to set the hearing on the lat-
est hearing date that will accommodate the emergency. In those courts, the first order
of business in addressing the motion is to determine whether adequate notice of the
motion and hearing has been given. Other courts require a separate motion for an
emergency or expedited hearing, describing in detail why there is a need for expe-
dited treatment and stating the time by which a hearing is required. The motion for an
emergency or expedited hearing may be granted or denied by the bankruptcy judge
without a hearing, although local practice often requires notice be provided. If the
motion for an expedited hearing is granted, the judge may issue an order setting a
hearing date. The order may briefly describe the relief requested, set the last date for
objections to be filed, and state on whom objections should be served. At the emer-
gency or expedited hearing, the movant should file a certificate with respect to serv-
ice of the order.
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Rules with Respect to Local Counsel. Many bankruptcy courts permit only
members of the bar of the district court of which they are adjuncts to appear as coun-
sel. Attorneys seeking to represent parties in interest in a bankruptcy case who are
not admitted to the bar of the relevant district should seek admission pro hac vice in
compliance with the local rules (which may require payment of a fee). Some districts
do not require admission if counsel does not appear in person.

The Judge’s Office. The bankruptcy judge may wish to consider designating one
law clerk (if the judge has more than one) and one courtroom deputy clerk as having
primary responsibility for the mega-case and make that designation known on the
court’s website. Interested parties then know whom they should (and should not) call
with questions about the case. If the demands of the case are too heavy for the
judge’s existing staff, the judge might consider hiring an additional law clerk and
courtroom deputy to work exclusively on the mega-case so long as the workload jus-
tifies their full-time assistance. The circuit executive may be able to make funds
available to hire additional personnel. Some judges have successfully used law
school interns to assist in mega-cases, often without pay. The Administrative Office
has a program to assist in the authorization of a temporary courtroom deputy clerk or
in the temporary assignment of a law clerk serving another judge (even one in a dif-
ferent district) to a bankruptcy judge in need of additional assistance.

Transcripts and Docketing. Counsel in a mega-case frequently wish to obtain
transcripts of court proceedings promptly. Some courts have arranged for all hear-
ings, conferences, and adversary proceedings to be transcribed promptly by having
the court recorder send the tapes and notes to a transcribing agency by hand delivery
or by overnight courier. The completed transcript is then returned to the court by the
same method within a short period of time. The estate should pay for all transcripts.
Lawyers for various parties may have a standing order with the transcribing agency
for atranscript of every proceeding in the mega-case. Some courts use digital record-
ings so a recorded copy of the record can be obtained on compact disc quickly and
inexpensively.

Prompt docketing of filings in a mega-case is also essential to smooth case man-
agement. All documents are readily available on the CM/ECF and PACER systems,
and the docket text is searchable so that any interested party should be able to locate
a specific document without difficulty.

Relations with the Press and Public. A bankruptcy mega-case tends to generate
wide public interest. As a result, the court may receive many inquiries about the case
from the media and from members of the public. Codes of conduct prohibit judges
and clerks from commenting on pending cases. Therefore, such inquiries should gen-
erally be directed to the debtor’s attorney or to the debtor’s public relations firm (if
one has been retained). If the judge wishes to make sure that the public understandsa
particular action taken in a mega-case, an explanation can be given on the record in
open court.
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The clerk’s office can provide information about matters of public record and can
provide information about how to access the docket and filed documents through the
court’s website or the PACER system. The court also can have the debtor set up a
dedicated website with information about the case, including upcoming hearing
dates. The clerk’s office may also designate someone to coordinate with the media as
to release of decisions and to provide a location for interviews with counsel.

The court also may find it useful to provide the media with general background
information about bankruptcy cases. For example, the court may distribute fact
sheets or post on its website information describing the general nature of Chapter 11
proceedings and how Chapter 11 differs from the more familiar Chapter 7.

Various parties may request that certain information filed in connection with the
mega-case be excluded from public access by protective order. Generally all papers
filed in a bankruptcy case are public records and should be available for inspection.
Bankruptcy Code § 107(a). However, under Bankruptcy Code § 107(b) and Bank-
ruptcy Rule 9018, on request of a party in interest the court must “protect an entity
with respect to a trade secret or confidential research, development, or commercial
information” or “protect a person with respect to scandalous or defamatory matter”
contained in a paper filed in the bankruptcy case. The court may also choose to enter
a protective order on its own motion. The sealing of records should be rare and
should be ordered only upon satisfaction of the standards set forth in the Code and
the Rule.

The 2005 Amendments also permit the bankruptcy court, for cause, to protect an
individual with respect to information contained in filed papers the disclosure of
which “would create undue risk of identity theft or other unlawful injury to the indi-
vidual or the individual’s property.” However, such information may be made avail-
able to a governmental unit acting pursuant to its policy or regulatory powers on an
ex parte application.
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Dealing with Special Interest Groups

One of the key factors leading to the designation of a case as a mega-case is the large
number of parties in interest. Although the specific parties involved in mega-cases
vary, certain categories of parties are involved in many mega-cases, and each type
has distinct issues that are frequently presented.

Governmental Units. In most respects, governmental units are treated as any
other party in interest in a bankruptcy case. Nevertheless, the Bankruptcy Code af-
fords governmental units a preferred status for some purposes. For example, certain
taxes incurred by the estate and other amounts related thereto are defined as “admin-
istrative expenses” under Bankruptcy Code 88 503(b)(1)(B) and (C), and many unse-
cured claims of governmental units for taxes (income, property, withholding, em-
ployment, excise, customs duties, and penalties) are given priority treatment in dis-
tribution of the property of the estate under sections 507(a)(8) and 507(c). Perhaps
the most significant provision favoring the government at the early stages of a bank-
ruptcy case is Bankruptcy Code § 362(b)(4), which excludes from the scope of the
automatic stay created by the filing of the bankruptcy petition the commencement or
continuation of actions or proceedings by governmental units to enforce their police
or regulatory power.

The “police or regulatory power” exception allows the enforcement of laws af-
fecting health, welfare, morals, and safety despite the pendency of the bankruptcy
proceeding. The exception applies, for example, to suits to determine a federal in-
come tax exemption, to enforce federal labor laws, to enforce state bar disciplinary
rules, to enforce federal employment discrimination laws, and to enforce state con-
sumer protection laws. In determining whether the governmental action falls within
the exception, bankruptcy courts generally look at whether the government action
related primarily to the protection of the government’s pecuniary interest in the
debtor’s property or rather relates to matters of public health and safety. See, e.g.,
City & County of San Francisco v. PG & E Corp., 433 F.3d 1115, 1124 (9th Cir.
2006); In re McMullen, 386 F.3d 320, 325 (1st Cir. 2004). If the action seeks to pro-
tect the government’s pecuniary interest, the section 362(b)(4) exception does not
apply. On the other hand, if the suit seeks to protect public safety and welfare, the
exception does apply. The purpose of the “pecuniary purpose” test is to prevent ac-
tions that would allow a governmental unit in its capacity as a creditor of the estate to
obtain an advantage over competing creditors or potential creditors in the bankruptcy
proceeding.

Even if the bankruptcy court concludes that the regulatory action is not barred by
the automatic stay because it falls within the scope of section 364(b)(4), some courts
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have recognized that the bankruptcy court still has the inherent power to enjoin the
action under Bankruptcy Code 8§ 105. See, e.g., In re Corporacion de Servicios Medi-
cos Hospitalarios de Fajardo, 805 F.2d 440, 449 n.14 (1st Cir. 1986); In re First Alli-
ance Mortgage Co., 264 B.R. 634, 651-52 (C.D. Cal. 2001). However, the Bank-
ruptcy Code clearly contemplates that governmental regulatory actions may proceed
during the typical bankruptcy case. Therefore, the authority to enjoin agovernmental
unit from pursuing an action that Congress has not automatically barred should be
exercised only in extraordinary circumstances and only after considering all relevant
factors, including the possible damage that may result from the granting of a stay, the
hardship or inequity that a party may suffer in being required to go forward, and the
orderly course of justice measured in terms of the simplifying or complicating of is-
sues, proof, and questions of law that could be expected to result from a stay. The
burden of establishing that such an injunction should be granted rests with the debtor,
and the debtor will have to show that the usual standards for issuance of an injunc-
tion are satisfied under Rule 65 of the Federal Rules of Civil Procedure (made appli-
cable to adversary proceedings in bankruptcy cases by Bankruptcy Rule 7065), in-
cluding likelihood of success on the merits, irreparable harm without the injunction,
balance of the harms favoring the moving party, and public interest favoring injunc-
tive relief. The burden is more likely to be met when there is a clear reorganization
goal that is threatened by the government action.

When the governmental unit seeks to enforce regulatory powers conferred by
state law, the bankruptcy court must consider the impact of 28 U.S.C. § 959, which
requires a trustee or debtor in possession to “manage and operate the property in his
possession . . . according to the requirements of the valid laws of the State in which
such property is situated, in the same manner that the owner or possessor thereof
would be bound to do if in possession thereof.” This means that the debtor has to
comply with all applicable health and safety codes, building codes, business license
requirements, and environmental and other regulatory obligations of business or
property operations if it conducts business during the reorganization. The pending
bankruptcy case does not relieve a debtor (or the trustee) from the obligation to com-
ply with state law, and that obligation can generally be enforced through regulatory
proceedings notwithstanding the automatic stay. If a state regulatory proceeding
seeks to enforce an obligation described in section 959(b), the proceeding should be
permitted to go on.

If the Chapter 11 case involves a debtor that operates a business that is subject to
pervasive federal or state regulation, the bankruptcy judge must have an adequate
understanding of the applicable regulatory scheme. If the regulatory law is particu-
larly complicated and a specific issue arises in connection with an adversary proceed-
ing or contested matter for which the judge needs independent expert assistance, the
judge may wish to appoint an examiner or court expert in the area to provide that as-
sistance. The cost of such an examiner or expert is borne by the estate.
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Unions. When the business enterprise involved in a mega-case has collective
bargaining agreements, the labor unions subject to such agreements are likely to be-
come significant players in the case. Among the issues the court may have to con-
front are whether the court should grant a motion under Bankruptcy Code
8 1102(a)(2) to appoint a separate committee to represent employees or, if not,
whether the union is eligible to sit on the creditors’ committee, see In re Altair Air-
lines, Inc., 727 F.2d 88 (3d Cir. 1984), and whether the union may assert claims on
behalf of its membership, see Office & Professional Employees International Union,
Local 2 v. F.D.I.C., 962 F.2d 63 (D.C. Cir. 1992).

The existence of collective bargaining agreements also may give rise to substan-
tive issues with respect to their possible modification or termination. Bankruptcy
Code 8 1113 provides that a Chapter 11 debtor (or trustee) may reject a collective
bargaining agreement “only in accordance with the provisions of this section.” If the
debtor believes that its obligations under a collective bargaining agreement would
inhibit its effective reorganization, it must first make a good-faith effort to negotiate
a modification of the contract with an authorized representative of its employees. If
they cannot agree, the bankruptcy court may, after notice and a hearing, permit the
debtor to reject the collective bargaining agreement under section 1113 only if (1) the
debtor’s proposal provided for “necessary modifications . . . that are necessary to
permit the reorganization of the debtor and assures that all creditors, the debtor and
all of the affected parties are treated fairly and equitably”; (2) the employees’ author-
ized representative has refused to accept the debtor’s proposal “without good cause”;
and (3) “the balance of the equities clearly favors rejection” of the collective bargain-
ing agreement.

Another issue that may arise is a request by the debtor to enjoin collective bar-
gaining job actions. Section 4 of the Norris-LaGuardia Act explicitly withdraws ju-
risdiction from all courts of the United States, including bankruptcy courts, to issue
injunctions against strikes “in any case involving or growing out of a labor dispute.”
29 U.S.C. 8104. If the bankruptcy court determines that the strike involves a “labor
dispute” as defined in the Norris-LaGuardia Act, it has no power to enjoin the action
unless the collective bargaining agreement contains a mandatory grievance adjust-
ment or arbitration provision. See Boys Markets, Inc. v. Retail Clerks Union, 398
U.S. 235 (1970).

The bankruptcy court has jurisdiction under Bankruptcy Code § 105 to enjoin
proceedings by the National Labor Relations Board involving alleged unfair labor
practices, at least where those proceedings threaten estate assets. See N.L.R.B. v. Su-
perior Forwarding, Inc.,762 F.2d 695 (8th Cir. 1985). However, as discussed above
with respect to other governmental units, the court’s power to enjoin proceedings
should be exercised sparingly.
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Pension Plans. Many mega-cases involve employers who are facing significant
obligations to retired employees for health, disability, or death benefits under pension
plans.

Bankruptcy Code 8 1114(e) requires the debtor in possession or the trustee to
timely pay—and bars them from modifying—retiree benefits unless “necessary to
permit the reorganization of the debtor” and after rejection “without good cause” by
an “authorized representative” of the retirees of a proposal that provides for neces-
sary modifications. Section 1114 does not, however, preclude termination of benefits
in accordance with the contractual provisions of the plan, nor does it guarantee that
the debtor will have adequate resources to meet its obligations under the plan.

Under the 2005 Amendments, if the debtor modified retiree benefits during the
180-day period ending on the date of the filing of the petition and was insolvent at
the time of such modification, the court is directed, upon motion of a party in inter-
est, to reinstate the benefits as of the date of the modification to their preexisting
status “unless the court finds that the balance of the equities clearly favors such
modifications.” Bankruptcy Code § 1114(1).

When the debtor is unable to satisfy its pension obligations, the Pension Benefit
Guaranty Corporation (PBGC) may become active in the case. The PBGC is a fed-
eral corporation that was established by the Employee Retirement Income Security
Actof 1974 (ERISA), 29 U.S.C. 8§ 1301-1461, for the purpose of administering the
single-employer pension plan termination insurance program. Under this insurance
program, the PBGC guarantees the payment of certain minimum pension benefits to
plan beneficiaries in the event that a covered plan terminates with insufficient assets
to pay the benefits in full. If a plan terminates with insufficient assets to pay the
minimum guaranteed level of benefits (either by voluntary action of the plan admin-
istrator or by involuntary procedures instituted by the PBGC), the PBGC typically
becomes trustee of the plan, takes over the assets and liabilities of the plan, and pays
the guaranteed benefits to plan participants out of funds remaining in the plan and out
of its own 